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1+ ASSIGNMENTS OF ERROR:"
Respondent P.J."Interpriz&” In¢. (“Corporation”) assigns no

error to the trial court's decnsuons gra’rffi“og"' its motions ‘for summary
judgment dismissing Appellants Polygon Nor}t,t;ygest C.omp.an_y’s and
Cambridge Townhomes, LLC's claims against.it. .

- piR STATEMENT OF ISSUES -
'1. Washlngton law prowdes that RCW 238 14 340 does

not govern post—dxssolutlon clalms based on pre-dlssolutlon
contractual rights and that post-dissolution C’%‘@?:ﬁ%ﬁ?, t;_fg___.r.r.zed by the
- common law. ‘Is Cambridge’s contingent breach .of .contract claim
.and indemnity claim, which did not .accrue until; after the
Corporation's dissolution, barred under Washingtoniconirnon law?
2. Washington law has cons-is":t“eﬁﬂy‘?he'ld'th‘éit"-??indemnity
clauses are subject to fundamental rules of contract ¢énstruction.
- The trial court ‘properly construed  the mder’nmty olause in the
‘Corporation’'s subcontract as'a wholé and found that lt only applies
to tort claims, not economic damages caused by oonstructlon
defects. Should this Court adopt an mterpretatlon of theﬁ!;rodemmty
clause which would v:rtually cast tens of thousands of contractors in
this State into the role of an insurer of all losses ansmg out of a

.construction project, in violation-of our Supreme Court's decision in

Jones v. Strom Construction Co., Inc.?



3.  Cambridge's only damages are the amounts it
aliegedly paid to the HOA in settlement. Under Washington law, a
party is not entitied to indemnity absent a contractual indemnity
clause. The trial court properly dismissed Cambridge’s breach of
contract claim because it had not proved any damages beyond
those for indemnity. Is Cambridge entitled to recover indemnity
damages under a separate breach of contract theory?

4. Cambridge never filed suit against the sole
| proprietorship of Gerald Utley d/b/a P.J. Interprize, which is the
_entity that performed work on Phase Il. In February 2004, the solle |
proprietorship received a Chapter 7 bankruptcy discharge of
Cambridge’s clafms. Further, Cambridge's Complaint did not
assert a claim against the Corporation for successor liability. Did
the trial court properly rule that the Corporation is not liable for
Cambridge's claims relating to the sole proprietorship's work?

5. On November 4, 2005, more than a year .and -eight
months after Cambridge filed its Complaint and only one month
‘before trial, Cambridge filed .a motionto add the :sole proprietorship
of Gerald Utley d/b/a P.J. Interprize as a party. The sole
proprietorship’s work on Phase |l was-completed in November 1998

and Cambridge's claims were barred by the six year ‘statute of



 limitation ‘on written'.contracts. ‘Further;' under 11 U.S.C. § 727, the -
discharge of the sole proprietorship in bankruptcy operates as .an
injunction against any action against it. Did the trial court properly
.-.deny Cambridge'smotion:to:amend its-Complairit to assert claims
* -against the sole proprietorship?
onowrgy - /Durings c;m‘stru"etioni* of the project,. Cambridge's
superintenderits and:waterproofing expert inspected-and ‘atcepted
the work:of the: Corporation as' consistent-with the contract, plans,
- - spedifications; “industry standards, and- 'building -code: Under
- Washington: law, if an alleged defettive condition:is known; visible,
—or‘readily” discoverable, ‘and ‘the wofrk*is* "a"‘c:ce‘é“téd ;-waiver .exists.
~ The-trial:court ruled:that the Corporation's liability islimitedto those
defects whichare: latent. *Does ‘Cambridge ‘have the burden of
- proving those' defects which are alleged:to:be latent at:tiial?:

7. Cambridge attempted-to introdice the'-declaration of

. Mark ‘Jobe on+the“issue’of :whethier Cambridge’'s superintendents

- .could -have been inspected ‘the vinyl:siding; Wea‘the‘r-'résistive

. barrier, flashings and trim during constru¢tion. Mark Jobe was not
present during the construction of ‘the project and has no
-experience’ ‘in' construction of ' multi-family ‘residences or

condominiums. Did the trial court properly strike Mark Jobe's



statements because they were based on pure speculation and

conjecture?

lil. COUNTER STATEMENT OF THE FACTS
Polygon Northwest Company (“Polygon”) was the developer

of a condominium project called the Cambridge Townhomes
Condominium project. (CP 4). Cambridge Townhomes, LLC
(“Cambridge”) was the general contractor on the :broject. (CP 4).
The Cambridge Townhomes Condominiums consist of 209 units in
41 buildings (“the Project”). The Project was construcied in three
phases. Phase | consists of Buildings 1 through 10, Phase Il
consists of Buildings 11 through 31, and Phase Ill consists of
Buildings 32 to 41 .I (CP 98-111 and 456). All of the subcontracts for
construction of the Project were with- Cambridge, not Polygon. |

Defendant 4 Bee's .Siding, inc. contracted with Cambridge to
install the vinyl siding -.and trim on Phase .I of the Project. (CP 98-
%) A .

On August 26, 1998, the :sole proprietorship of Gerald Utley
d/b/a P.J. ’Interprize ("sole proprietorship”) <contracted with
Cambridge under :an “Agreement of Subcontract” to install vinyl
'siding :and trim on Phase 1l of the iProject. (CP 98-101). The sole

proprietorship’s contract with Cambridge did not include :a 'scope of -



~ repair for-Phase II.:(CP-98-101). The sole proprietorship's ‘work.on
Phase Il was completed by November 1998. (CP 98-1 0‘.1“). The
temporary cértificate "of occupancres for -the last” four buildings
completed in Phase II were rssued on October 1 1999 (CP 2276-
o The Corporatlon was not formed untll January 1999 (CP 98-
99) “Four months Iater on Aprll 21 1999 the Corporatlon

v'contracted wrth Cambrrdge under an “Agreement of Subcontract to

‘lnstall theJV|nyl S|d|ng and trlm for Phase Ill of the Prolect (CP 98-

| ~1 1 1). The “fll'St pa:ge. of the Corporatron s Agreement of Subcontract

:‘;, ip ot i ,, .

" states that it rncorporates by reference é "Master Agreement with

wno date (CP 109 111) The Master Agreement dated January 7,

ST, sty s ey cie

1999 clo.ntalns' an lndemmty agreement Wthh states as follows

SUBCONTRACTOR shall defend mdemnrfy, and
“haold | CONTRACTOR harmless from .any and._ all
claimé!’ demands, losses and liabilities 'to or "by third’
partles arising from resulting from, or connected with,
services performed or to be performed under this'
Subcontract by SUBCONTRACTOR or

.4.:,_;SUBC@NTRACTG)RS agents; employees, :(subtier
Subcontractors, .and suppliers to the fullest extent
~permitted . by | Iaw and subject. to. the limitations
provided’ below:

- SUBCONTRACTOR'S v duty . -+ to  indemnify
CONTRACTOR shall not apply to liability from
. damages arising . out;of bodily..injury to. persons..or
damages to the property caused by, or resulting from,
the sole . negligence . .of CONTRACTOR or
CONTRACTOR'S' agent of employees N



SUBCONTRACTOR'S duty to indemnify
CONTRACTOR for liability for damages arising out of
bodily injury to person or damages to property
caused by or resulting from the concurrent
negligence of CONTRACTOR or CONTRACTOR'S
agents or employees shall apply only to the extent
of negligence of SUBCONTRACTOR’S or
SUBCONTRACTOR'S agents, -employees, and
subtier Subcontractors and suppliers.

SUBCONTRACTOR specifically and expressly
waives any immunity that may be granted it under the
Washington State Industrial Act, Title 51, RCW.
Further, the indemnification obligation under this
Subcontract shall not be limited in any way by any
limitation on the amount or type of damages,
compensation, or benefits payable to or for any third
party under worker's compensation Acts, Disability
Benefit Acts, or other employee benefits acts.

SUBCONTRACTOR'S duty to defend, indemnify, and
hold CONTRACTOR harmless as to all claims,
demands, losses, and liabilites shall include
CONTRACTOR'S personnel related costs,
reasonable attorney fees, court courts (sic), and all
related expenses.

(CP 271-275), Q) (Emphasis ours).

Both the Subcontract Agreement and the Master Agreement
for Phase Il specifically refer to the “CONTRACTOR", which is
designated only as “Cambridge Townhomes, LLC". No where on
the Agreement of Subcontract or the Master Agreement is Polygon
designated as “CONTRACTOR". |

Cambridge -initiated :several change‘é in -construction on
Phase 1ll-that were not required on Phases 1 or 1l. ‘In Phase I,
Cambridée had the framer install a Moistop E-Z ‘Seal penetration

flashing behind the flange of the windows at the sill. (CP 1154-



1156, -"Deposition of Jay Wolf, '-f3‘8:f21 tb'*th{G). Additionally,

/6 Engineers 1o

to ensure that

superintendent also testlfled that he mspected the‘ ‘mstallatlon of the

BTN ».,.;.; i ._,,,./

weather reS|st|ve barrler vmyl sdlng, and flashlngs on thrs prOJect

[P O r' Lot ; .

to vern‘y that the worlg wae tn aecordance Wlth Polygon S, plans and
“ti‘speomcatlens (CI-"YJ 1167-“1.(1. 7t) Deposutlon of Mlke Sanderson
‘20 23 to 23 1) There rs no evrdence that the Corporatlon breached
the terms of .lts ~subcontract and ;_.cl_;a,u_,sed,éany,iglanlagre.
-Cdntrar;.y ‘to. EPo[y_gon?s assertivon,. --Po{l‘ygon produced no
~evudence that it tendered the defense of the HOA s clarms to the
| Corporatron In August 2003 the Corporatlon recelved a letter from

Sl

Preg Q' Donnell & Gillett lnvitmg the: Corporation 1o attend a group



meeting on September 8, 2003 to discuss claims raised by the

Cambridge Townhomes Owners Association. (CP 2083-2084). The

letter states:

in a separate letter, we are tendering the defense of
Polygon to your insurance carrier[s] based on
Polygon's status as an -additional insured under your
insurance policy. We will 'seek their participation in
this process from the outset, as well. '

Id.
Although the letter states Polygon will tender the defense of

'- the HOA’s claims to the Corporation’s insurance carrier as an
additional insured, Polygon never tendered the claims to 'the‘
Corporation. |

In February 2004, Gerald Utley d/b/a PJ Interprize, Ihc.'ﬁled
for bankruptcy in the United State Bankruptcy Court for the Western
’D'istrict of Washington. (CP 1183-1207). The Bankruptcy Petition
lists the Debtors as Gerald and Mary Utley “dba -P.J. Interprize,
Inc.” (1183-1184). The schedules of creditors holding secured.and
unsecured claims list Cambri.dge.Townhomes, LLC as a creditor.
(CP 1188). On February 27,.2004, the Debtors reéeived a Chapter
7 bankruptcy discharge .undef 11 U.S.C. §727 (CP 1206-1207).
Any clrairms Cambridge may 'have had :‘aga‘inst Gerald Utley or the

‘Corporation relating to the Project were discharge in bankruptcy.



- A:month-iater, on March 24, 2004; Cambridge Towrhomes,
LLC ‘and Polygon Northwest Company filed a Complaint against

twelve (12) subcontractors, including the Corporation, for alleged

deficiercies Telating o' the-oristruction'of e Project, (CP 237-

Utley d/b/a P.J. Interprrze as a party(CP 237-252). ﬁ'he Complaint
Walleges causes of actlon agamst the Corporatlon for breach of
contract contractual lndemnlty, :and breach of the duty to defend
The Complalnt does not allege a cause of aotlon agamst the
Corporatlon for successor Ilablllty

Two months after flhng thelr Compialnt on May 28, 2004,
lCambrldge Townhomes LLC and Polygon Northwest Company

s {m

A_ ._"flled a “Motlon for Relref from Automatlc Stay to Pursuie' Insurance
“ of Debto’r”vln the United States Bankruptcy Court to pursue their
clalms agalnst the Corporatlon rn thls actlon (CP 277~283) The
, V.Motlon states that a separate lawswt has now been filed by
Polygon under Klng County Superror Court cause .number 04-2-
06304 SSEA to recover sums pald out to the HOA from the
A H responS|bIe suboontractors mcludmg Debtor P.J. Interprlze and
| that Cambndge has asserted clalms agarnst the Debtor for breach

TR . ) ! i COTHEEENT

of contract and indemnity. (CP ,278-.27'.9). The Motion for Relief



from Stay pertained only to the Corporation since it is the only party
named in King County Superior Court cause number 04-2-06304-
3SEA. Polygon never filed a motion seeking ‘relief from the
automatic stay to pursue claims against the sole proprietorship.
Cambridge’'s Motion requested that the Bankruptcy Court issue an
order granting relief from the automatic stay in order to pursue the
Corporation to the extent of any insurance proceeds which may be
available to pay any judgment in the King County Superior Court
action. (CP 277-283). In June 2004, Judge Thomas Glover issued
-an Order granting Polygon’'s motion for relief from the automatic
Astay 1o pursue the Corporation’s insurance proceeds in this action.
(CP 285-286). The Bankruptcy Court’'s Order makes it clear that
Cambridge and Polygon are only entitled to pursue claims against
the Corporation in this action to the extent 'such claims are ‘covered
by the Corporation’s liability insurance.

‘Cambridge’s assertion in its opening brief and .n its
Complaint that it settied the HOA’s claims for $5.3 million on
November 21, 2003 is not supported by the .evid.ence. (Appellant’s
Brief, page 6; CP 241). The November 21, 2003 settlement
agreement ‘was contingent on funding within 30 days, which

Cambridge admits never occurred. (CP .2334-2336). Consequently,

-10 -



~the HOA subsequently filed suit'against Cambridge: and Polygon on
December 22, .2003. (See Appendix A).-.Cambridge and Polygon
never produced .any evidence of a subsequent settiement with the
HOA. :More importantly;: Cambridge-and Polygon never produced
any-proof that they: paid any settlement to the ‘HOA “and the date
any such: payment was ‘made: '+ The-*HOA'S “action’ against
-« GCambridge:-and::Polygon:was not dismissed until July 27, 2004,
. more;than:four months:after the Gorporation ‘was:dissolved. (See
- -Appendix-B).. This-confirms that' Cambridge and‘Polygori-did not
~make a settlerent: paymerit to'the:HOA: tintilatileast Jily 2004.

- A - MOTIONS FOR‘SUMMARY:JUDGMENT.: i -
_ "1. May 6, 2005 Sum ] vJudgment Hearlng
' The Corporatlon and Pacu ic St;

Star Rooﬁng, lnc along with
several other thlrd party defendants flled a Motlon for Summary
’ Judgment of Cambrldge and Polygon s clalms on the bas:s that the

indemnity clause contamed in the subcontracts dld not cover

damages caused by constructlon defeots the mdemnlty claims are
"post dlssolutton claims that are barred under the Ba//ard Square

wdemsnon and because Cambrldge has no damages to support a

A *.breach of contract clatm that are separate and apart from its

mdemnlty clalm (CP 1773-1778 and CP 138—157 CP 97 114 CP

2‘3333’78). Cambridge argued that the first jparagrap‘h of the

-11 ~



indemnity agreements are all inclusive and cover any claims that
may be asserted against it so long as the claim ‘has some
connection with the defendants’ work. (CP -494-495). Cambridge
also argued fhat its mere knowledge of the HOA's claims prior to
dissolution makes it a “right or claim existing” under RCW
23B.14.340. (CP 499-501). On May 16, 2005, the Court granted
Defendants’ Motions for Summary Judgment as to
Cambridge/Polygon’s claims for breach of the duty to defend and
indemnify and denied without prejudice the Corporation'.s' mqti.cﬁn for
summary judgment of Cambridge’s breach of contract claim. (CP

745.751).

2. July 8,.2005 Summary Judgment Hearing.
On May 18, 2005, Janes Brothers Waterproofing filed a

‘motion for summary judgment of Cambridge’s remaining claim for
| breach of contract under the principle of acceptance of
:performance. (CP 877-900). Cambridge argued that the doctrine
only épplied to certain vper‘sona’l injury tort claims by third parties.
(CP 1004-1021 ).: The trial court disagreed and ruled that Janes
Brothers Waterproofing's liability is limited to those defects which
are latent and ‘that- Cambridge has the burden of proving those

defects which are alleged to be latent. (CP 1065-1068).

-2~



3. - ‘September 8,2005 Summary Judgment-Hearing.
_ On Au,gusf[__ 12 20é5, the }Cvorporati‘_on filed__.a, motion for

, summary judgment of Carnbridge(}?oj_ygon’s ‘remaini__ng breach of
| centraet._claim{. (CP 1 0751093 CP. 10971299CP 1072-1074).
The Corporatlon argued 'tnet‘it_‘_‘,ne\‘/er_contracted ‘wki_th_Pongon for
a”V Wofkonthe 'pr'qject- :Moreo'ver, the. Corporation argued that it
| ~was not contractually responsrble for any work on Phase I, that
Canrbrldge has no damages to support a breach of contract claim
Wthh are separate and apart from |ts lndemnlty clarm and that

. Cambrige’ lims shoui b dimissed based o the prinie of

acceptance of performance. The trial court ruled that as a result of

the ban tcydreeharge,Cambndge Jmay, not pursue claims

-+ against:the:Gorporation forthessoleproprietorship’'s:work.” The trial
~«Court-also-ruled-that the ‘Corporation’s ‘liability ‘is limiteéd ‘to those
- defects . which arelatent and that Cambridge has the birden of
- taproving those- defects -which ‘are talleged to be: l4tétit: (CP: 2064-
:2068).

ot 4. ‘Novemberi22;:2005 -'SUmrﬁ'aryiJuﬂgmé‘fh"t Hearing.
- On October 21, 2005, the Corporation filed s final motion

for summary Judgment of Cambndge/Polygon 'S remamlng breach of
contract clalm contendmg it was a dqssolved corporatlon at the time

-of the filing :of the Complaint and that Cambridge's post-dissolution

~18 -



breach of contract claim is barred under Washington common law.
(CP 1984-1982). On November .22, 2005, the trial court granted
the Corporation’s motion and dismissed Cambridge/Polygon’s
remaining breach of .contract claim. (CP 2396-2398).
Cambridge/Polygon subsequently filed an untimely motion for

reconsideration, which was denied. (CP 2444-2446).

Iv. ARGUMENT

A CAMBRIDGE/POLYGON’'S CLAIMS AGAINST THE
CORPORATION ARE POST-DISSOLUTION CLAIMS
THAT ARE BARRED UNDER WASHINGTON COMMON

LAW.

1. ‘Cambridge/Polygon never tendered the defense of
‘the HOA'’s claims to the Corporation.

Cambridge/Polygon contends that its indemnity claim is a
pre-dissolution claim under RCW 23B.14.340 because it tendered
»'the defense of the HOA's claims to the Corporation prior to
dissolution. Cambridge claims the August 2003 letter to the
Corporation is a tender of defense. The August 2003 letter merely
invites the 'Corporatidn‘to -attend “a group meeting on September 8,
2003. Although Cambridge states it may tender the defense of
Polygon to the Corporation’s insurance ‘carrier ‘based on its status
as an additional insured, Cambridge never prese‘nted any evidence
that it actually tendered the claim to the Corporation.

2. ‘Cambridge never provided :any proof that it
-actually paid a settlement to the HOA and the

-4 -



--~.ievidence supports a-finding.that payment was not
made until after the Corporation’s dissolution.

“Washington law provides' that ah indemnity ¢laim  does not

-begin to. aoorde until"the party seeking indemnity ‘pays-or is legally

- adjudged ‘obligated to pay:damages to a‘third=party.! Until'a claim

is -accrued, it is not justiciable and -a“party does not ‘havé -a right to

apply to ‘the"“courts forrelief?" Thus, beéfore an indemnity claim

arises (i.e., before

s made)‘i**'the claim cannot possibly be

:actually made payment to the HOA and the date the payment was

e
It i

B Amade before |t lS entltled to seek |ndemnlty from the Corporatlon

. Tandi w W el

fre ST e R

e Cambn ge .clalms that a November 21, 2003 settlement agreement :

SL ) 5 ;;

| is evrdence of |ts payment of damages to the HOA However

B Cambrrdges e-mall sent on December 1 2003 to the thlrd -party

.
. FP.
Fih Li L

” rﬁdefense counsel states that “Polygon has entered lnto a Settlement
| Agreement wrth the HOA subject to fund/ng and requests that
- ?the suboontractors to partrcupate in the settlement "The e-mail

:states that the fundlng deadllne is December 21, 2003 Cambrldge

YParkridge Assoc Ltd V. Ledcor Industnes lno “113 Wn App 592 598 54
_}’3d225(2002) IR Cefpren )

2 Seeye:g., Schw:ndtv Commonwea/th Ins Co 140 Wn.2d 348 353 997 P.2d
353(2000)
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admits that the settlement fell through because it was not funded by
the December 21, 2003 deadline. Consequently, on December 22,
2003, the HOA filed suit against Cambridge and Polygbn. Thus, by
December 22, 2005, no settlement agreement had been reached
‘between the parties.

The HOA did not dismiss its claims against Cambridge until
July f2.7, 2004, eight months later. If Cambridge had settled .and
made ‘payment fo the HOA prior to the Corporation’s dissolution in
‘March 2004, it had a duty to provide proof of such payment. For
purposes of this appeal, it must be presumed that
Cambridge/Polngh did not make any payment to the HOA until

after the Corporation’s dissolution on March 22, 2004.

3. Cambridge’s indemnity claim against the
Corporation is :a post-dissolution claim that is
‘barred under Washington common law.

Cambridge erroneously contends that its indemnity claimis a -
:'pre—d.iésolution claim under RCW 23B.14.340 because it 4;gave
notice to the -'C,o,rporation' of a potential indemnity claim _prior 1o its
dissolution. Washington’s' survival statute, RCW 23B.14.340,
provides a two year ':pe'r'iod in which to file suit against .a dissolved

corporation for:any right or claim -existing or liability.incurred -priorto

~16-



such dissolution. - Claims-arising after-a corporation's dissolution
are-governed by the common law and aré barred.®

RCW 23B:14.340 uses'the terms ;‘any right or claim existing

=< or liabilitysincurred”:. Nowhere -does -RCW..23B.14.340: use'the term

“known”. This court in Ballard Square: determined- that RCW
-:23B.14.340-is mot:ambigubusand applies: orily ‘to liability incurred
S

+ “beforéra corporation digsolves: e win. B

Atrcommaon:law; the dissolltion of ‘a:corporation marked the

' udeath .ofits ‘corporate -existence -and; inithe ‘absenceiof:statutory

provisions to’itheé":contrary, ‘terminated: that. existence for all
“‘purposes. 'Whatsoever,zarid :all ‘claims ‘agaifst ttat corporation,
whether ‘knowh, pending or ‘contingént,were' términdted by

orporation had notice

issolu lon |s lrrelevant RCW

S S L

238 14 340 applles only to a clalm or nght that “exnsted" before a
R it RS

corporatlon dlssolves

¥ Ballard Square Condo. Owners Ass’n v. Dynasty Construction Co., 126
Wn. App 285, 294, 108F’3d818(2005)
4 Ballard Square 4126 Wn:'App.at 2947 - '
® Bortle v. Osborne, 155 Wash. 585, 597, 285 P.-425 (1930) Ballard Square
‘Condominium Owners Association v. Dynasty Construction Comparny, 126
‘Wn. App. 285, 108 P.3d 818, 820 (March.2005).
® Ballard Square, 126 Wn. App..at.291.

N

-7 -



A cause of action for indemnity arises when ‘paymenty is
made.” The statute of limitations on an indemnity action therefore

'begins to run at that point.® Washington Courts have equated the |

"9

terms “exist” and “accrue.”™ Thus, before an indemnity claim arises

(i.e., before payment is made), the claim cannot possibly be
prosecuted nor can it be considered to exist. Until an indemnity
claim accrues, there is no right to assert .an indemnity claim.
Cambridge did not have a right to. indemnity until it made payment
.to the HOA, which was after the Corporation's dissolution.
"Therefore, Cambridge's indemnity claim is a post-dissolution claim
that is barred under Ballard Square.

4, Cambridge’s breach of contract claim is a post-
dissolution claim.

In Ballard Square, this court held that RCW 23B.14.340 did
‘not 'goverh ‘pbst-dissolution claims based on pre-dissolution
contractual rights:

In reversing the trial court, this court noted that
Washington’s statute was -based on section 14.06 of
the Model Business Corporations Act (Model Act).
According to the Model Act's official comments,
section 14.06 was “not intended to cover claims which
are -contingent ‘or -arise based on events occurring
after the effective date of dissolution.” That Tole was

7 Earley v. Rooney, 49 Wn.2d 222,228, 299 P.2d 209 (1956).

8 Smith v. Jackson, 106 Wn.2d 298, 302, 721-P.2d 508 (1986); Earley, supra 49
Wn.2d at 228.
9:See, e.g., Caughell v.-Group Health Coop., "124.Wn.‘2d.217,.876 P.2d 898
(1994);:In re Estate .of Hitchman, 100 Wn.2d 264, 466-469,.670 P.2d 655 (1983).
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BT SN
.......

reserved. for section:14.07. We held that the fact the
Legislature adopted section 14.06 but not section
14.07 suggested its intent to.place a.time restriction
only on claims existing before the corporation’s
dissolution.  Therefore, in Smith, because the
plaintiff's identity?and‘thé nature of’ Hig® ‘potential ¢laim
were known before the dissolution by virtue of the

e et 71990:contract, but-any:potentialiclaim wasinot: ripe’by

the time the corporation dlssolved the survnval statute
. did.nof, apply to the case e e v .

._\Sectlon 14 06 prov:des that a corporatlon may. dlspose of the

known clalms agalnst it by notlfylng its known clalmants |n wrltlng of

lul ,1‘._ s Wt

the dlssolutlon at any. tlme after lts effectlve date Sect_lon 14.07

U THE R .

Vaddresses contlngent and clalms unknown o the corporatron at the

, tlme of dlssolutron Contrngent &‘o’larms,ﬁ_whigh .:freq‘uent___ly, include

ation under Section

14 07 Such cIalms are ‘necessarlly contlngent upon the

occurrence or nonoccurrence of future events the events

CEEY i St Ty TR TRIRS N

Wthh will or will not result in liability. By lts language -Section

-J“

14.07 targets claims which likely will tarlse from contractual claims
P !4.);,..,‘, oy e j.'l'_-:"“'",‘ ey !.,.;... ‘"ul:\) ‘,,‘.‘“r.,‘,é.. I : vyl

a"r-i'ly contingent

on the ev nts- Whrch wnll~or wnll'not result in. llabrllty Washlngton s
Leguslature dld not adopt 14 07 whichy establlshes a surwval period

for contingent: .Lbre'ac_h Off-'ﬂ'cont‘raet-n and-indemnity “claims. RCW

1 'B_a//ard Square; 126 Wn.-App. 'at1293-'.

[ 1 9 -



23B.14.340 and 23B.14.060 express a legisiative intent to retain
the common .Iaw rule in the context of contingent post-dissolution
claims and to protect shareholders, officers ahd directors of a
dissolved corporation from prolonged and uncertain liability."
Cambridge's contingent breach of contract claim is not governed by
RCW 23B.14.340 and is barred under common law.

Further, in order to support its separate cause of action for
breach of contract, Cambridge must prove both a breach and
damages sustained as a direct.and proximate result of the alleged
breach.? It is not enough to prove a breach of contract.”® A cause
of action is triggered by the infliction of actual and appreciable
damage..'14 Until Cambridge allegedly paid the HOA in settlement, it
did not suffer any appreciable harm. Since Cambridge's breach of
contract claim was not ripe .until after the Corporation's ‘dissolution,
its breach of contract claim is a post-dissolution claim -and is barred
under common law.

Cambridge contends for the first time on appeal that the

discovery rules applies to its ‘breach of contract claim, citing

™ See Ballard Square, 126 Wn. App. 285,108 P.3d 818, 823-24 (2005).

"2 | ee v. Bergsten, 58 Wn:2d 462,364 P.2d"18 (1961). '

" .Ketchum v. Albertson Bulb Gardens, 142 Wash 134,139, 252°P. 523.(1927).
" Hudesman v. Meriwether Leachman Associations, Inc., 35 Wn. App. 318, 322,
1666 P.2d 937 (1983).

~-20-



* - Archtectonics -Gonstr. Mgmt., Inc. v.'Khorram, 111 Wn.-App. 725,
- 45 P.3d'1142:(2002). The Archtectonics decision does not apply to

-this -case:. Cambridge's complainf'was filed on March 24, 2004,

. after the:Washington- Legislature: amended ‘RCW:4:16.326(1)(g),

- :-which did away with the discovery:rule inbreach of 'c-ontra‘ct claims.

Mb’reover, ~ourSupreme «Gourt. has-iruled: that' the discovery rule
~ndogs: not-apply o -breach of:contract cldims:*® -~ i

et D1 RCGW-23B:14.050-does  not-abrogate ‘the :common
law bar against post-dissolution claims.

7 Carmbridge’ eité§ 'no” authority for“its“arguménit' that RCW

23B.14:050" supplarits' the" common law 314" résurrects’ its post-

«i dissolution “Glaims ' This“court in*Ballard Sgifare “squarély rejected

-Cambridge’s “argumerits" In“Ballaid* Sguare, this cotift ¢onsidered
- whethier RCW:23B:14.050:WHich:allows a‘ corporation to be sued
i dUﬁhg‘»’éﬁe indéfinite-winding .:L"J’ﬁ"‘pé‘ﬁﬁd’,‘-éb‘i‘bﬁé’f@%’“fhéf‘&6mrﬁon law
~.and f'p"r_e"éé’i'?Ve‘sf*’:b*éstfdi“'s"-‘s"'oi"’l ution -claims agairist an’ aafﬁ‘ihiéfrativel_y

dissolved corporation. The court tuled that‘RCW '23B.14:050 does

- . not:address ‘claims -arising* after a corporation -has- completed the

" winding up process."®"

' See Taylor v. Puget Sound Power& Light Co.;- 64 Wn.2d-534;,°392:P.2d 802
(1964); North.Codst Eniterprisesi-inc,.v. Factorla ‘Partiiership, 94 Wi App. 855,
‘974 P.2d 1257 (1999).

' Ballard Square, 126 Wn. App. at. 295 96,
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in Ballard Square the court noted that although there is an
uniimited winding up period, the common law controls post-
dissolution claims. If the court were to accept Cambridge’s
Teasoning, a dissolved corporation could be suéd indefinitély
following dissolution, regardlesé of RCW 23B.14.340 and the
common law. RCW .2.38.14.1050 does not apply to Cambridge's

‘post-dissolution claims.

6. The July 7, 2006 amendment to RCW 23.B.14.340
has no application to Cambridge’s post-
dissolution claims.

Cambridge asserts on appeal that the amendment to RCW
23B.14.340 is retroactive and should apply to its post-dissolution
claims because it “clarified” that claims arising after dissolution can
be asserted against a corporation. Senate Bill 6596 aménded
RCW 23B.14.340 to provide a new survival period of two years for
post-dissolution claims against a dissolved corporation.

As :a general rule, a statutory amendment is like any other
statute and applies ‘prospectively only."”” The strong presumption
that an amendment is prospective can be overcome only if it is

'shown that the legislature intended the statute to apply retroactively

7 In-Re Personal Restraint of Stewart, 115 Wn.-App. 318, 332, 75 P.3d 5621
(2003).
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-orif the amendment:is “clearly curative’:"® * The- exceptions to the
general rule of prospective application apply only if such retroactive
application does not violate any constitutional prohibition. ™

. “There:is :no -evidence-that the:egislature expressed an
- ‘intent-that SB 6596 be applied retroactively.. Moreover, the Senate
~-Billds not “clearly-curative” ‘or-remedial inany wayi: The:Senate Bill
creates new law preserving post-dissolition: :claims-tagainst a

il 6596 can not

retroactlvely govern thls I ﬁled more than two

SR T NIV

years before Senate Bl” 6596 became effectlve

- Even assumlng Senate Bl" 6596 is curatlve curatlve

sarf podgem geeied R

amendments are not to be grven retroactlve effect |f they

et s
'lp"-‘- e Ll(

| contravene any judlCIal constructlon of the statute 2 It is a vnolatron

r Ve e RS ) ”

of Washlngtons Constltutlon for the.LegrsIature to amend an

W Y
TR R

orlglnal statute and apply the new statute retroactlvely 'S0 as to

e ey ety

contravene a prlor Judlcral dec13|on lnterpretmg the orlglnal

,.5

statute If thlS were allowed the legrslatlve branch would

effect be the Court of Iast resort and the Doctrlne of Separatlon of

e TRV 1 Covagr e Cobe
b, RS TR P RS P It

*® In re F.D. Processing, Inc. 119 Wn.2d 452, 460 832 P.2d 1303 (1992).

'® In.re Personal Restraint of Stewart, 115°Wn. App. at 332.

 In re F.D. Processing, Inc.119 Wn.2d 452, 461, 460 832 P.2d 1303 (1 992)
‘Barsad v. Stewart Title Guarantee Co., 145 Wn.2d 528; 537, 39 P.3d 984 (2002).
2 Washiington-Waste Sys: v. Clark County; 115 Wn.2d 74, 79, 794 P.2d 508
(1990).
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Powers would be cast aside. As a result, Washington Courts have
consistently expressed their concern for these separation of powers

issues:

Any attempt by the Legislature to contravene
retroactively this Court's construction of a statute ‘is
disturbing in that it would effectively be giving license
to the Legislature to overrule this Court, raising
separation of powers problems.?

To that end, the Washington Supreme Court has ruled that
even a clarifying ~énactment cannot be applied retrospectively when
~ it contravenes -a construction placed on the original statute by the
judiciary.®  Here, Cambridge argues that the Legislature
specifically amended RCW 23B.14.340 to “clarify” that post-
dissolution claims are preserved against corporations in reaction to
.'thé Washington Cburt of -Appeals’ decision in Ballard Square. A
re'troac’tive application of SB 6596 would contravene this court's
opinion in Ballard Square and would violate Washington's
Constitution.  Therefore, the court can only apply SB 6596
prospectively to avoid violating the doctrine of separation of

‘powers.

2 Magula v. Benton Franklin Title Co., Inc., 131 Wn:2d 171,182, 930 P.2d 307
(1997).

‘ga Washington Waste Sys. v. Clark County, 115 Wn.2d 74,79, 794°P:2d 508
(1990).
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-THE, INDEMNITY. AGREEMENT--DOES. NOT: COVER
DAMAGES CAUSED BY CONSTRUCTION DEFECTS.

1. Thesindemnity clause must be construed as :a

whole.

Our Supreme Court established the basic rules of contract

2d.657, 801 P.2d 222

tothe :same rules of

constructlon govemlng other contracts 8 e the mtent of the parties

controls 24 The mtent of the partles to a contract lS determmed not

_‘ only from the actual Ianguage of the agreement but also from

vnewrng the contract as a whole the subject matter and objective

of the contract all of the cwcumstances surroundmg the makmg of

_ the contract, the subsequent acts and conduct of. he partres to the

contract and the reasonableness of the respectlve mterpretatlons

ook

advocated by the partles" 25 Contracts for lndemmty are mterpreted

narrowly in tavor of the lndemnltor ol

Cambrldges_-ent!re..a[gument is focused on the .general

language in the indemnity agreement which begins with “all claims,

action and damage of whatsoever kind or nature”. ‘Cambridge

-completely ignores the phase “and 'subject to the limitations

24 Berg V. Hudesman 115 Wn.2d 657 667, 801 P. 2d 222 (1990).

% 1d,

(1974).

% Jones-v. Strom Construction Co.Inc., 84 Wn.2d-518, 521,627 P.2d 1115
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‘provided below” and the remaining five paragraphs of the -
indemnity clause. The indemnity clause must be read as a whole
and can not be limited to only the first paragraph, with the
remaining five paragraphs which limit the :duty to indemnify to tort
élaims rendered meaningless. .

The specific language of the indemnity clause controls over
the general language?’ The specific language of the indemnity
agreement makes it clear that it does not apply to defects in
wprkmanship unless those defects cause bodily injury or damage to
property. A reasonable interpretation of the entire indemnity clause
~ is that the general indemnity clause applies to any and all losses or
“liabilities to orﬂby third-parties for damages arising out of bodily
injury to persons or damages to property. This litigation involves a
" breach of contract claim for construction defects, and not a tort
claim for bodily injury or property damage caused by “the
Corporation’s negligence. Washington does not recognize a cause
of action for negligent construction.** The fact that the indemnity

clause tracks almost verbatim the wording of Washington'’s anti-

f” ‘Restatement Second :of Contracts‘§ 236 (1981).
2 Atherton Condominium Apartment-Owners Ass’n Bd. Of Directors v. Blume
Development Co., 115 Wn.2d 506, 526, 799 P.2d 250 (1990).
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- indemnity statute, RCW:4.24.115, is: another indication that it only
applies-to-tort actions.
~This: same. general indemnity 'Ianguage was found to be
. .ambiguous:in ':Joneei'v;%fStr@m Construction Co:, Inc;,:84.Wn.2d 518,
521, 527 P.2d 1115 (1974). -Here; the"general "language in the
- indemnity. tagreement . is::'ambiguous+-‘not ~only for the reasons
~""“"‘:v'~izj-i“‘.d'i3(;:tal:s‘sﬂed {n=Jones, but-also:ibecause-ituconitainsthe ddditional -
=usphrase ftorthe: fullest:extent-permitted by:law andsubject to the
-~ limitations: provided::below" :and - five::additional paragraphs’ limiting
-+, the: duty-to-indemnify:-to tort-claims. “Like: Jones, since ‘Cambridge
- . :drafted -and: required- the::Master: Agreement” contdining the
- indemnity - clause;::the 'doubt- created-by theambiguity ‘should be
resolved:against Cambridge::. - T B

2. . .The-indemnity; clause:only:applies: to tort:claims
and does not cover claims for .economic loss

.. . caused by a. breach of contract...

| The mdemnlty clause I|m|ts the duty to lndemnlfy to only

AN B AT

those"‘damages arlsmg from |njury to persons or damages 1o
R f Wi FEY g
property that are caused by or result from the concurrent

negllgence of Cambndge and the Corporatlon and then only to
‘the extent of the “negligence” of the Corporation. The trial court

noted that the indemnification:provision rcontains' no-language or

-27~



‘provisions indicating an intent to include contract-based claims as a
“trigger’ to the indemnity obligations. This lack of intent is
evidenced in the restrictive indemnification language which states
that the duty. to indemnify “shall only apply to the extent of
- negligence of Subcontractor.” The language of the indemnification
only addresses claims or losses related to “bodily injury” or
“damages to property” caused by or resulting from the negligence
of the Corporation. |
This litigation involves a breach of contract claim, and. not a
tort claim for bodily injufy or property damége. A construction
defect is not “damage to property.” These words refer to sudden
'darriage, not the gradual’ déterioration caused by -allegedly
defective WOrkmanship. Construction defects are inherent in fhe
'product, which adversely affects the quality and value when
complete. The harm is inherent in the product rather than caused
by :subseduent :damage.;29 Here, Cambridge’s claims for economic
loss from construction defects -are not “property damage” under the
indemnity agreement. In Stuart v. Coldwell Banker Commercial
Group, Inc., 109 Whn.2d 406, 417, 745 P.2d 1284 (1987), the court

held that defects in construction give rise purely to -contractual

29 Styart v. Coldwell Banker Commercial Group, Inc.,~109 Wn.2d-406, 745 P.2d
1284 (1987).
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- claims, and are not'the'type .of damages:that arise from: tort-based

physical injury or property-damage:*°

| Cambridge claims that because’ the HOA: brought claims

1o against the “Declarant”, for: breachref:implied ‘warranties -under the
%' Washington Condominiuni: Act; it should . be “allowéd to seek

ivindemnity of these:: “tort:zbased” “claims: under»the “indemnity

‘.agreement: TheWashington:“Condeminium Actand “its" implied
warranties only apply to the Declarant, Cambridge.; ‘Cambridge's

“breachoefcontract: claimragainst/the \Corporationis not based on

i thieimplied twarranties under:the: ‘Washington*Condominium Act.

» - TheMOA's ¢laims concerntthe quality :of construction; not ' injury to

~ coverdaniagesiicaused by rCambridge’s breach of-its - implied

‘warranties urider the'Washington ‘Condominium: Act.

- 3on TTher Court inisw-MacLean' misinterpreted the
‘indemnity clause.

IR MacLéan Téwnhories, LL®. Amietican’ 1% Roofing &

UBuilders; Iric:; 138" Wn:App. 828, 138'P.3d: 155 (2006); the court

“ihterpréted- the "general lafigliage in 4H& first' paragraph’ of the

‘indeminity tlause independently of the rémainingfive paragraphs

Lot ety a oy

%0 Stuakt'v. Coldwisll Banker-Commercial Group; Inc., 109 Wn.2d 406, 417, 420-
422,745 P:2d 1284 (1987).
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and found that the indemnity clause covers any and all damages
suffered by the indemnitee, including economic damages caused
by construction defects, regardless of whether the loss arises from,
results from or is connected with the indemnitor's breach of its
contractual duties. The Court of Appeals’ interpretation of the
indemhity clause virtually casts a subcontractor into the role of an
insurér of the “Declarant/.Developer/GeneraI Contractor's separate
statutory duties under Washington's Condominium Act, its
contractual obligations to the Homeowners, its separate contractual
obligations as a Developer/General Contractor, and the breach 6f
contract by another subcontractor.

The court in MacLean improperly relied on Karnatz v.
Murphy Pacific Corp., 8 Wn. App. 76, 503 P.2d 1145 (1972)
(quoting Tucci & Sons, .Inc. v. Carl T. Madsen, -Inc., 1 Wn. App.
1035, 467 P.2d 386 (1970)), to support its broad all inclusive
interpretation .of the general language of the indemnity clause. ‘In
Tucci, the court interpreted -an indemnity clause which contained
only the first paragraph of the indemnify ciause in this case in a
negligence action. In Tucci, the court held that ithe :subcontractor
was bound to indemnify the :contract for losses -even though the

loss had been .occas'ioned';sdlel_y .by the negligence of the
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“contractor.*" This. precedent -was “relied upon by -the  court in

- Karnatz:'to hold that: Westinghouse hada duty to defend Wright.

. Karnatz did not address the duty to indemnify.

-+ "Tuceci+was overruled :by. our::Supreme :Court inJones. In

" Jones; - the “court: specifically. rejected Tucci”s:-and:"MacLean'’s

-+ interpretation ofthe -same” general:indemnity clause:. The court

w1 considered! a-general dndemniity -provision-which‘covered damages

*“arising - out of;:in connection with, ‘or.incident:to the :indemnitor's

. performance ‘of the:contract’:* The:indemnity:clause inWones did

- not contain:the:phrase “subjectto'the:limitations provided-below” or
the additional five paragraphs-in the-indemnity-clauseat issue in

wthis™case. - The court’ concluded that the:indemnity clause was

- ambiguous“and did ot give rise to a-dity t6"indemnify.3® This

- holding wassubsequently-.affirmed in Brame v.: . St.. Regis: Paper
ra.:@o. (97 AWn'.2d 748,649 P.2d -836: (1982), on the basis of -an
*identicaliindemnity:provigion;i ¢ o er v e e el

. ‘The Maclean court's interpretation of thegeneral language
of the-indemnity: clause::directly contradicts ‘the Supremé Court's

-decisionsin Jones:and'Brame. The:MacLean court's' interpretation

-3 Tici 8'S6ns, Inciv. Cérl T Madsen: Ihc.; 1 WR. App. 10351038, 467 P.2d
386 (1970).
*2 Jones,84'Wn.2d-at 521.
3 Jones, 84 Wn.2d at 521-22.
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of the inderr‘mity agreement virtually casts the Corporation -as an
insurer against any and all losses or damages occurring to
Cambﬁdge, regérdless of whether the loss or damages are caused
by a breach by the Corporation of the express terms of its
‘subcontract. The general language of the indemnity agreement ties
the losses to claims ‘arising from,” or ‘resulting from’ or ‘connected
with’ the Corporation’s performance zuﬁder’the subcontract. Even if
the indemnity clause covers economic damages caused by a
breach of contract, there must be a causal connection between a
breach by the Corporation of the express terms of its subcontract
| and the loss to Cambridge. Cambridge failed to show any breach
by the Corporation of its contractual duties under the -express
subcontract.

Washington, like the majority of states, has enacted a statute
that invalidates -exculpatory clauses in indemnity agreements in
construction contracts. RCW 4.24.115 lim'its the -enforceability of
indemnity clauses in the context of constfuction contracts. Under
‘RCW 4.24.115, the -indemnitor may not indemnify the indemnitee
for indemnitor's :sole negligence:®  Moreover, in cases of

concurrent negligence of the indemnitor -and 'the indemnitee, the

3 RCW 4:24115(1).
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- indemnitor:-only has a:duty to indemnify the indemnitee to the extent -
of the "indemnitor's negligence, and only if expressly stated in

‘writing.3®  The MacLean court's irnterpreta.tion of the indemnity

clause wviolates the pubilic :policies. expressed by ithe -Washington

~Legislature - under: RCW- 4.24:115. Regardless:of the context,

- indemnity clauses’ which .do ‘not-expressly limit--recovery for the

¢ : indemnitor'sown ‘breachoficontract ;and-tpurport te-indemnify the

,dlrect and proxmate result of the alleged breach of contrac

“indemnitee -againstiany -and all-claims:se:long:asthey have some
- v« gohnection with the'.indemnitor's work, should be foundvoid as
" “against publicpeligy. - - T e

~ne Gue «CAMBRIDGE :HAS+NO :DAMAGES : TO . SUPRORT ITS

BREACH OF CONTRACT CLAIM SEPARATE AND
APART,.FORM.ITS INDEMNITY CLAIM. . .

Cambridge’s only damages are the amounts lt allegedly ‘paid

to the HOA |n settlement A breach of contract and a breach of

""" 4 l}

lndemnlty cla|m are two separate and dlstlnct causes of actlon % In

IS T e bl

, 'order to support a separate cause of actlon for breach of contract

dLLE YT rnayines aoll

Cambndge must prove both a breach and damages sustalned asa

. s
b ,l.‘ . N J{ﬁ‘i‘/“

t37

Here, .Cambndges clalm is srmply an lndlrect attempt ‘to obtain

CIEREW 4.24:115(2 )

% Central Washington Refrigeration, Inc.v. Barbee 183 Wn.2d 509, 946 P.2d
760 (1997).
¥ Lee v. Bergsten, 58 Wn.2d 462, 364-P.2d 18 (1961).

-33-



 indemnity. In Fisons, the plaintiff sued her physician and drug
company. The physician’s insurance company settled with Plaintiff
and then 5ued the drug compahy under the CPA to recover the

t.3 The drug company then settied

amount it paid in that settlemen
with the patient. The Fisons court held that to éllow the insurance
company to bring a consumer protection action against Fisons for
what is in reality contribution or indemnity would be to allow an
- “end-run” éround the tort reform act (RCW 4.22)* The Fisons
court Teversed the trial court's granting of Durham-& Bates’
‘ 'summary judgment on its CPA and equitable indemnity claims. |
Although Fisons involved the issue of whether a CPA claim
was an indemnity claim in disguise, the same princ;iple applies
here. Cambridge's primary relief sought on its breach of contract
claim is not compensation for construction work, but indemnity for
‘construction defect losses. Washington law requires .a separate
written indemnity agreement to support a cause -of action for
indemnity.*® If Cambridge is entitied to recover the same damages
they :sou.ght.;un.de‘r its indemnity claim under a separate breach of

-contract theory, then there is no reasonable basis under

38 Fisons, 122 Wn.2d at 323,

* Fisons, 122 Wn.2d at 324.

“ Urban Development v. Evergreen.Building Products, 114 Wn.-App. 639, 644-
645,59 P.3d 112 (2003).
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Washington law to-require a :separate-written indemnity agreement
“to: support a cause:of action for indemnity. The court should treat

- the:breach of contract.claim accerdring--to»its' characteristics, not its

2t labels o allow -Cambridge to -bring a.breach: of contract claim

- . againstthe-Carporation for what is in reality indemnity would be to

v . -allow it+to-recover for implied-or.equitable indemnity;..which is not

«irecognized:underWashington:law. e oo o

Given that Cambridge's only.damages are for:the amounts it

o allegedly ipaid the'HOA as settlement, its“breach: of -contract claim

~has:all-of -the:: characteristics .of an‘indemnity.iclaim:and -must be

g lsm|ssed

- THEyCORPORATION IS NOT - LIABLE: . FOR: THE SOLE
'PROPRIETORSHIP’S DEBTS OR LIABILITIES.

i ¢ The: sole:proprietorship’s: debts::and liabilities to
-Cambridge were discharged in bankruptcy

the Corporation is :d'n‘ly' ‘for' Phase il The' Gbrpdr'atldﬁ’ ‘did perform

somé’ linmitéd tepairstion Phass | R 1 plrstiant “to” separate

Purchase Ordefrs. (CP 14451453 and CP 1857-58). None of the

 alieged defects involive the ‘minor repairs petformed by the
Corporation.

! Urbah Development v. Evergr'een'..Building-Produo;‘s,;"l:'t4 Wh. App;--63'9,-644-
645, 59 P.3d 112 (2003).
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What Cambridge is attempting to do is hold the Corporation
liability for the sole proprietorship’s work on Phase | and Il under a
breach of contract theory. Such reasoning, however, is inherently
flawed. The Corporation was not a party to the sole
proprietorship’s subcontract. In fact, the Corporation was not even
formed as a legal entity until long after the 'sole proprietorship had
completed its work on Phase Il. Cambridge has not provided any
legal basis to support its argument that the Corporation is .
contractually liable for the sole proprietorship's work.

The Corporation can not be found liable under any legal
“theory for the ‘sole proprietorship’s work on ‘Phase | and Phase i,
because the sole proprietorship received a discharge in bankruptcy.
Under 11 U.S.C. § 727(b), a bankruptcy order discﬁarges the
debtors from all debts -ariéing prior to the order. Furthermore, 11
U.S.C. § 524(a) (Supp.1989) prohibits collection efforts on those
debts. Cambridge Townhomes, LLC was a named creditor in-
bankruptcy. All debts or liabilities that the sole proprietorship may
have had to -Cambridge relating to its work on the Project were
discharged in bankruptcy. Under 11 U.S.C. §524(a), Cambridge is
prohibited from pursuing -any claims against the sole -proprietorship

for its work on the Project.
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. ~Contrary to Cambridge’s assertion, the Bénkruptcy Court's
Order only allowed ‘it to pursue‘claims: against: the Corporation to
 the extent of‘*:any' insurance coVera‘ge,lncE)t“the sole proprietorship.
.Cambridge's: Motionfiled:'in the 'Bankruptcy Court states that “a
- :separate-lawsuit-has ‘now-been filedi'by:ePolngn wunder:King County

#7 Superior:Court cause number:i04:2-:06304-38EAto recover sums

- <rpaid-outito:the HOAfrom theiresponsiblersubcontractors;including

“Debtor P.:J. Intérprize”. and thatPolygon ‘has®asserted claims
-against theDebtor for:-breach+of:cofitratct-and indemnity: (CP 278-
279):":Cambridgé’s: Motion for Relief from:Stay- pertained only to the
- Corporation since -it “is "thei~only party ‘named :in -King County
~“Sur5e“rid|.';fff@o‘urt'?'cause:-'-'f-nuriribér"5404£2¢®6304‘-38EA: Polygon never

© filed ‘a motion seeking: -relief frmm ‘the’ automatic stay ‘to' pursue
claims.-against: theitsole: proprietorship:- In-fact; the Bankruptcy

“Court »%i’den‘ied‘f€F?fol.ygdn?S‘f ‘previous’ motion for “reliéf fromistay to

“-pursuerclaims :against Gerald Wtley-d/b/a“P:J.linterprize:personally,

. even-though-Polygon:claimed:it:was onhly-seeking.recover-from the

sole proprietorship's.insurer; (CP2284-2289).
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2. Cambridge did not assert .a claim for successor
liability, and even if it had, the doctrine does not

apply.
Cambridge’s Complaint does not assert a claim for

successor liability against the Qorpor.ation, and Cambridge never
sought to amend its Complaint to assert such a claim. Even if it
had, the successor liability doctrine does not apply for several
reasons. The traditional rﬁle of successor liability has been that a
corporation that buys the assets of another corporation .does not!
take the liabilities of that corporation.*? This is not a case where a
corporation ‘purchased the -assets- or merged with another
corporation. The stockhqlders and directors of the Corporation did
not exp}essly or impliedly agree to éssume the liabilities of the sole
proprietorship. There was no merger, transfer of assets, or change
of stock. There is no-evidence of a ,purc'hase by the Corporation of
the sole proprietorship. The sole proprietorship sirﬁply ceased
doing business.

Under the "mere continuation" exception .16 the ,ge_neral rule,
a corporation is not to be considered a continuation of the
predecessor corporation .uniess, -after the transfer of -assets, only

one corporation -remains, and there is an identity of stock,

"2 Hallv..Armstrong Cork, Inc., 103'Wn.2d 258, .261-62, 692 P.2d 787 (1984).
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‘ 'ﬂstockholders ‘and dlrectors between the two ‘corporations. ¥ The

sole proprletorshlp did not have any stock stockholders or

dlrectors and there is no ldentlty of stock stockholders and

dlrectors between the sole proprletorshlp and the Corporatlon

b P e ot , ]

Further because the sole propnetorshlps debts and

TR B .3“.:" ¢ ey

llabllltles to Cambrldge were dlscharged in bankruptcy, the
Corporatlon could not have succeeded to the sole proprletors

vdlscharged debts and |labllltles Cambrldge has no v1able clalm

,,L.;{-%‘. o 'H"- .’s-.‘y'if' . .

,agamst the Corporatlon for successor l|ab|l|ty

E.  THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN

DENYING.,.CAMBRIDGE'S -MOTION TO..AMEND ITS
COMPLAINT.

- :odMloreithansa year and-eight;months after:originallyfiling its

- +*.Complaint; 'and"-only! one::month -before tfial; : Cambridge. sought
~ow-leave-to -dmend-its:Complaint: to:add: the:soleproprietorship as a
partynisin-reviewing:trial court's' decisionto:grant:orideny leave to
amend pleadings, the appellate court applies :a:manifest abuse of

- discretion test**: -The trial*court's.decision ‘should not be disturbed
on-review-except on a-clear showing of-abuse of discretion, that is,

~ «discretion.” manifestly unreasonable;. or.exercised :on:-untenable

“3 Mozingo v..Correct Mfg. Corp 752 °F.2d 168, 174-175 (1985).
“-CR15(a).
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grounds, or for untenable reasons.** A court should consider four
factors in deciding whether to grant leave to amend: “bad faith,
undue delay, rprejudice to the opposing party, and the futility of the
amendment.*® The touchstone for the denial of @ motion to amend
is the prejudice such an amendment would cause to the nonmoving
'party.“” |
Here, Cambridge presented no valid reason for its failure to
name the éole proprietorship in the original Complaint, which was
filed 20 months -earlier. New parties may not be. added under CR
 '1 5(c) if the plaintiffs delay is due to inexcusable neglect.*®
Inexcusable neglect exists when no- reason for the initial failure to
‘name the party appears.in the tecord.*® In this case, there was no
honest or understandable mistake in failing to name Gerald Utley
d/b/a P.J. Interprize as a defendant. :Cambridge was obvidus[y
.aware that the .-sdle proprietorship contracted for work on Phase L.

It was only after the court ruled that the Corporation is not liable for

%5 State-ex rel. Carroll v. Junker, 79 Wn.2d 12, 26,482 P.2d 775 (1971).
8 See, Ino Ino, Inc. v. Cityof Bellevue, 132 Wn.2d 103, 142, 937 P.2d 154

1998).
S7 Caruso v. Local Union No. 690 of.int'| Bhd. ofTeamsters 100 Wn.2d 343,-350,

670.P.2d 240 (1983). .. . ,
“8 Stansfield v. Douglas County, 107 Wn. App. 20,26 P.3d 935, affd, 146 Wn.2d

116, 123,-43 P.3d 498 (2002).
“® 3. Hollywood Hills Citizens Ass’n v. King County, 101 Wn.2d 68 78,677 P.2d

114 (1984).
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i« - thersole.proprietorship’s work: that Cambridge filed themotion to
. amend-one month beforetridl. There is no reasonable basis for
Cambﬁdge"s:failure‘ to name Gerald:Utley as:a defendant.

e "..Moreo.ve"n,-.G:ambr;idgé filréd:«.it'-S*mtio'n'to amend on the eve of
trial, -afterthe. discovery ‘:'cutoff»f’vr'-dat‘e had passed,:and after all
 depositions had been ’Eaken. Unfair surprise is a facfor which may

- wuiiberconsideredrin:determining whether:permitting-amendment would
“=.causeprejudice’?-Cambridge-incorrectly :asserts thiat:Gerald Utley
«will'notibe prejudiced by:the .amendment:becausethé Corporation’s
- acreeunselzand:its - expert investigatedPhase Il “However, the
-‘Corporation’s”* counsel ."can-not'-have “‘f»i‘»‘;rj-epfe‘sénte‘d - th"e' sole
#: ' proprietorshipiin this action: It would+be ardirect conflict of interest
“forsitheCorporatioriis: counsel:to also:represent:Gerald :Wtiey d/b/a
=iaoviPide<Interprize «in- this»action:  If- the motionihad beengranted,
- ‘Gerald Utley:and-thesole proprietorship wouldshave had to-appoint
<1 el itsiiown counselioretaii Hitst owhnexperts;fand sconducted |its own
discovery, which would ‘have been impossible because the

- d i'SéoYe'ry‘ cutoff date had passed and trial was 'Oﬁl,y é month away.
Further, it is beyond doubt that allowing "Ca‘f%ridge 1o

~amend its Complaint to namethe ‘sole. proprietorship would be futile

0 Herron, 108 Wn.2d at 165-166, 736 P.2d 249.
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because Cambridge’s claims ‘against the sole proprietorship were
barred by the six year statute of limitations on written contracts.
Construction on Phase Il was .substfantiallyr Complete by October 1,
1999. Under RCW 4.16.310, Cambridge had to file its claim
against the sole proprietorship by October 1, 2005. Thus,
Cambridge's claims ‘against the sole proprietorship were already
time barred.

Finally, as previously discussed, Cambridge did not obtain
‘permiséion from the Bankruptcy Court to pursue claimS;agaiﬁst the
sole proprietorship. Cambridge’s prior motion for leave of stay
pertained only to the Corporation. The Bankruptcy Court ideniéd
Polygon’s previous motion to obtain leave of the stay to pursue .
claims against the sole proprietorship. The Bankruptcy Code 'does
not -allow Cambridge to ;prbceed against the sole .proprietorship
‘because all debts and :any liability on the claim were discharged,
and its insurer has no .continuin_g contractual obligation-to pay any
damages that Cambridge may prove. This issue was squarely
:addressed In re ;Lundbeng., 152 B.R. 316 (Bankr.’E.D. Okla.1993).
in Lundberg, the Resolution Trust ‘Corporation :sought .leave to
continue to prosecute an action :against the debtor "in .name only" in

‘hopes of collecting from his liability insurance carrier. The
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. sbankruptcy. court noted.that the insurer was only obligated to pay
- on the policy when the insured-debtor is deemed to be “Iegally'
liable 'fon:;damagesi.” Gonsidering»rthat the Debtor-insured-had been
discharged: ofpersonal liability, on:the claim; the:court held that the
Debtor insured:.can' never -become:-'legally -liable for damages,’

- under 11 1:5:G: §:524(a)(2).”! The court recognized.existing case

law stating that § 524(e) permits a determination:of:the:liability of

«i: the Debtor:forrecovery:against the:Debtor’s insurer.© However, the
oo court founds:that- the - legislative: -history “does ~not: ~support this
rreasoning. Co-debtors -and.igtarantors-under-the: provision of
e §1524(e)arescharged withithe: primary - liability:iof a-debt-along with
.- the maker:of the:ebligation:and may:be sued:undera:direct action
e o0 recoversion: ‘that particular: ',;.deb.tr.::r- ~. Tihet«court :in:sLundberg
oo rrecognized- that as liability «insurer is only«liable if<the insured is
eerdeemed:toirbe sliable :and sthat the’ insurer:-could never -become
- wsuresponsiblécto ipay.under the terms-ofritspolicy.?* The court .waé

- . unpersuaded by ‘the:-cases. that. attempt ‘to .distinguish'.-between
personal’ liability and -a determination of liability  simply: for the
purpose of .permitting: recovery. from the insurer. The court ruled

.. that-the *bankruptcy proceedings extinguished: the debt:and the

' In'Re Lundberg,152 B.R. 316, 318/(1993).
32'In'Re Lundberg, 152 B.R. 316, 319 (1993).
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insurer was not liable and dismissed the case against the Debtor.
Like Lundberg, Cambridge has no right to bring an action against
the sole proprietorship. Cambridge can not sit idly by for years and
try to amend its Complaint on the eve of trial to add the ‘sole
proprietorship just so it can 'attémpt to recover against its liability
insurance carrier. .

Lastly, this issue is moot since on November 29, 2005,
Cambridge and Polygon filed 'a separate lawsuit against the sole
proprietorship. (See Appendix C). The trial court did not abuse its

discretion in denying Cambridge’s motion to amend its Complaint.

F. CAMBRIDGE HAS THE BURDEN OF PROVING WHAT
DEFECTS ARE LATENT. ‘

Cambridge does not appeal the trial court’s ruling that the
Corporation's liability is limited to those defects which are latent.
Instead, Cambridge .appeals the trial court’s ruling that it ‘has the
burden of proving those defects which are alleged -.tobe latent.

In a construction contract, if an .alleged .defective condition is
known, visible, or readily discoverable, :and the work is accepted,
waiver exists.”®> Where one ‘party to a construction contract has a
" right to inspect the other party’s work performed under the contract

before payment, and that right is exercised, then the making of full

3 See Brodeck v. Farnum, 11 Wash. 565, 40 P. 189 (1895).

- 44~



- payment without objection is -a waiver of:any:claim fordamages.>*

Here, the trial ‘court found that:Cambridge inspected the work of the

Corporation .dvuring'.ﬂconstructionf,:f"an'd’rfaccepted the work as in

~+conformance+with the contract, the:plans, industry'standards, and

- building:code at:the time of :Gonstruction: Thus, the:trial-court ruled

Cambridge waived its right to seek damages agsinst the

i Corporatien for-any- defects:which:were ‘known::or: visible during
. construction;:i.e. patent:defects::: Cambridge does!not appeal this

“decision, i st

e Cambridge! confusesthie -issué’ of 'whiether thie:Corporation

" hadthe blirden of préving

otion, 'which it

i

.-obviously did;. and: Cambridge’s :burden::of;procf-on: the breach of

- contract-and indemnity-claims.:Given: the:trial court!s ruling that the

~:Corporation s not:liable: for: patent.:defects; -Cambridge- has the
- burden;of proving what defects were latent in.order:to: recover on its

~claims.-‘Obyviously;.the :burden.of proofiis.not: upon the Corporation

. . fo-show any-latent.defects .in the:performance of its.own:work.

=

% .
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G. THE TRIAL PROPERLY STRUCK PORTIONS OF MARK
JOBE'S DECLARATION WHICH WERE ENTIRELY
SPECULATIVE.

Cambridge attempted to introduce the declaration of Mark
Jobe on the issue of whether Cambridge’s superintendent’s could
have inspected the vinyl siding, weather resistive barrier, flashings
and trim during the construction of the Project. The trial court
properly struck Mr. Jobe's 'statements under ER 703. The trial
court has wide discretion in 'ruling on the admissibility of expert
testimony.>® This court should not disturb the trial court's ruling “{i}f
the. reasons -for admitting or excluding the opinion evidence are
both fairly debatable...”®. The 'facts' and data which may support
an expert's opinion are delineated in ER 703. Mr. Jobe is not
qualified to testify on this issue and his opinions are based on
speculation. Since 1992, ‘Mr. Jobe has not been involved in the
v,con-struction of :any buildings and has never constructed any muiti-
family residences or condominiums. Mr. Jobe was not present
during the construction of this :Project and never spoke with -any of

‘Cambridge’s 'superintendents or foreman .concerning the Project.

%5 State v. ‘Fagundes, 26 Wn. App.-477,483, 614 'P.2d 198, 625'P.2d 179, review
denied, 94 Wn:2d 1014 (1980).

%8 Davidson v.-Municipality of Metro. Seattle, 43 Wn. App.-569, 572, 719'P.2d
569 (1986)
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trlal court pr@perly excluded Mr. Jobes testimony

because he has no expenence in constructnon ‘of condominium

pro;ects such as Cambndge and h|s oplnlons of what Cambrldge S

superlntendents could see dunng constructlon is speculatlve and

Ty

WIthout factual basus

RS

H. THE CORPORATION IS ENTITLED TO ITS ATTORNEY’S

-FEES AND.COSTS.INCURRED IN;THE DEFENSE OF THE
INDEMNITY CLAIM AND UNDER RAP18.1.

- Although the subcontract - does:»not -contain ‘a - 'separate

- prevailing attorney fee:clause, the :indemnity 'clause-provides that
«Should any:dispute rarise with respect-to. the applicability. and/or

‘interpretation of ithe  rights rto-indefnnification; the: prevailing party
- shall be'entitled to- 'r“éc@'ver;-its:e'z-réa's"onablézaﬁemey fees:-and:costs in
~-addition to any.-other remedy.. The Corporationprevailed. on the

- indemnity - claim :and:the:trial court -properly-:awarded it -fees and

. .costs incurred. in:defending:the indemnity:claim only.- -

v Under RAP "18.1(a), if thesCorporation. prevails on:appeal, it

v igtientitled-to .an award of its defense costs which relate to the

~indemnity-claim:

18 CAMBRIDGE IS NOT ENTITLED TO JUDGMENT AS A

MATTER OF LAW AND THERE IS NO PREVAILING
ATTORNEY FEE CLAUSE IN THE SUBCONTRACT.

- Cambridge did not'move for summary Judgment below andis

not entitled to--a judgment as a matter of Iaw on appeal on its
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indemnity claim against the Corporation. There has been no
factual determination of whether the Corporation breached its
subcontract and owes any duty to indemnify Cambridge.

Further, Cambridge is not entitled to .attorney’s fees and
costs on appeal because there is no prevailing attorney fee clause
in the subcontract. In order to recover fees, the party must show
the existence of a contract, statute or equity entitling the requésting ,
party to such fees.’’ Cambridge misconstrues the nature and intent
of the defense/indemnity provision. The purpose of such a
provision is to defend the indemnitee against the claims of third
parties.®® Even if Cambridge prevails on appeal, it is not entitied to
recover its fees incurred to establish its right to indemnity. These
are not defense costs. Since there is no prevailing party att_orne_ys
- fees -provision, Cambridge is not ent_itled to its fees and costs on

-appeal.

V. CONCLUSION
For the foregoing reasons, P.J. Interprize, Inc. respectiully

'requeéts that the Court -affiim the ftrial court’s dismissal of

7 Dayton-v. Farmers Ins. Group, 124 Wn.2d277,.280, 876 P.2d 896 (1994).
8 See generally Tri-M Erectors v. Donald M. Drake Co., 27 Wn. App.’529, 618
'P.2d1341-(1980).
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- OLES MORRISON.RINKER & BAKER LLP

HEH fo ey
i s s aeiEileen ,,,.McKlllop, WSBA[21602
Attomeys for Respondent P. Interpnze,
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APPENDIX

Cambridge = Townhomes Homeowners  Association’s
- Complaint against Cambridge Townhomes, LLC, et al, filed

on December 22, 2003, King County Superior Court Cause
No. 03-2-12717-5SEA.

Stipulated Motion and Order for Dismissal of all Plaintiff's
Claims filed on July 27, 2004, King County Superior Court
Cause No. 03-2-12717-5SEA.

Cambridge Townhomes, LLC's and Polygon Northwest
Company's Complaint against Gerald Utley d/b/a PJ
Interprize, filed on November 29, 2005, King County
Superior Court Cause No. 05-2-38551-1KNT.

-50~



3




"

N T 1;‘. SO SO :'..‘l:_“ ? ' .
————_ g ACC TR S v
1 REOE]
-2 E T “
.L; - DEC.2 2 2003
3 '
| ‘.?-"". ashisr Secion
5
6 _
.7 SUPERIOR COURT OF WASHINGTON IN AND FOR klNG COUNTY
8 - _
CAMBRIDGE TOWNHOMES S=2 - 12 717=- 5
9 || -HOMEOWNERS ASSOCIATION, a
Washington corporation, SUMMONS ON COMPLIANT
10 :
Plaintiff,
11
' V.
12 , '
CAMBRIDGE TOWNHOMES, LLC, a
13 || Washington limited liability company;
{ POLYGON NORTHWEST COMPANY, a
14 §| Washingion general partnership;
{| BRENTVIEW, INC., a Washington
15 || corporation and,general partner;
I .ARMADILLO INVESTMENTS, a
18 || Washingion general parinership and
. }i general partner,

[+

‘THE STATE OF WASHINGTON, TO DEFENDANTS:

b
o

AMMbeenstarﬁadagauﬂywhﬂnabwe—erﬁﬂedcouﬂbyCanbﬂdge
Townhomesl-!omaownersAssodatmn plaintiff. “This claim is stated in the ‘wiitten.
Compiaint for Condominium Act, a copy.of which is served upon you with this Summons.

» SMAONS ON COMPLAINT-1 Smrronp FmCoom&




21

22
23

|l not responded. If you serve a notice of appearance on the undersigned person, you arex

the State of Washington.

judgment is one where plaintiff is entitied to what has been

entitled to a notice before a default judgment may be entered.
d-that the plaintiff fileith

Ifyouw:shtoseekmeadvneofananomeyonthismtter youshouiddoso "
pmmpﬂysomatyourwmtenresponse ifany. maybeservedonnm

’DATED.mis,é_?tZ:%/ay of

j

IS lawsLit withith

A‘
i
i

STAFFORD FREY COOPER

e

TR s

ORTS ,ger, WSBA# 21806
Scoft D Bisseil, WSBA #26416
Aﬂomeys fcr Ptainﬁﬂ'

‘Seatte M
TEL 206.623.9900 -7 A X.206.624.6585




J+-08-04 FRI 04:22 PH  POLYGON NORTHWEST CO FAX NO. 425 708 6875 P,

N v I

. 10
11

12

14
15

16

17

18

19 .

20

21

L 22

23

COMPLAINT FOR BREACH OF TR , : :

CONDOMINIUM ACT, BREACH OF IMPLIED "STAEFOP\D FP‘H COO‘P'EP\
WARRANTY OF HABITABILITY, 'i;‘;'_f,“n;‘;:,';“"‘ojff;ﬁ::;’,fo“
‘MISREPRESENTATION, FRAUDULENT  Seallio WA'SBI0I:1374.

. CONCEALMENT BREACH OF F]DUC]ARY TBL206.621.9900 s X:206.624.688S

Al AMCUENTSVIE10\247SE\LD COMRLAINT.DOC

\._.»u--""‘%

time f‘ tﬁ“'w‘i‘/ﬁb

.1.,7,C~>’.:r11m o Sxit O 1 v )
5 .

DEG 2 2 2003
i

|
i
.
v ' e (M !J L‘ ‘H‘&.‘LACL B 1

qN Raew e

4....5_,;_

'
PREREY R L

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

. 031-‘2 -12 F T -
CAMBR'DGETOWNHOMES ‘No. - 7 1 7 5 SEA
HOMEOWNERS ASSOCIATION, a

Washington corporation, COMPLAINT FOR BREACH OF
' : CONDOMINIUM ACT, BREACH
Plaintiff, OF IMPLIED WARRANTY OF
HABITABILITY,
V. : MISREPRESENTATION,
: . FRAUDULENT CONCEALMENT,
CAMBRIDGE TOWNHOMES, LLC, a _ BREACH OF FIDUCIARY DUTY,
Washington limited liability company;, | AND VIOLATION OF

POLYGON NORTHWEST COMPANY, a . CONSUMER PROTECTION ACT
‘Washington general partnership; - . A
BRENTVIEW, INC., a Washington
corporation and general ‘partner;
ARMADILLO INVESTMENTS, a
Washington general partnership and
general partner, '

Defendants.

1. PARTIES
1.1  Plaintiff Cambridge Townhomes Homeowners -Association '(hereafters
"'Assocuahon) is a Washmgton ‘nonprofit corporahon located in King County,.

Washington, and is authonzed 1o ‘maintain ‘this Tawsuit pursuant to Tecorded

DUTY, AND VIOLATION OF CONSUMER
PROTECTIONACT -1

06
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‘CONDOMINIUMACT, BHEACH OF IMPLIED

| Declarations and Washington State law, including but not limited to Chapters 64.32 and

6434 of the Revised Code of Washington. The Cambndge " flo) homes are a
condomlmum complex (“Complex”) located in King County," Washmgton Thé

Assocratron seeks recovery for damage to common areas, limited common areas and

mdlvrdual units of the Complex.

1.2  Defendant Cambridge Townhomes, LLC ("Cambndge") is a Washlngton

hml’ted lrablllly company withits principal place of business in King County, Washrngton

Cambndga was the ‘deVeidper dnd déclarant:of the Complex

Kr_ng County, Washington. Upon lnformatnpn and belref
,‘Pc%:lygon..
Afmadillo are the alter -ego of Cambridge for the following nonexclusive reasons:

a. They have commingled 'assets;

b, q“:"They have transferred funds betwesn themselves with no.

:
. Voo . ol y X
{i . . : ..! NP

' .;substantlal busmess puroose,

- ,‘They haye allowed. the staff and other assets of one or more of |

them o be used by one or more of the other alter 8gos- wiihou‘r

STAFFORD FREYCOOPER | :

COMPLAINT FOR:BREACH QF

WARRANTY OF HABITABILITY, R "':';t,‘,j,"';’;‘;:;’,‘;’; ,
CONGEALMENT, BREACH OF FIDUCIARY GRS RS, |

DUTY, AND VIOLATION OF CONSUMER
PROTECTION ACT -2

- UASLIENTE\BA {24 TEG\MLD COMFLAINT. DOC

16 The Association is informed and bebeves that Polygon. : rentvre, sand:

E,
%/ -

,JAN-09-04 FRI 04:22 P  POLYGON NORTHWEST CO F&X NO. 425.709 8975 . P 07,

{



M)

o N o g o~ W

o ©

17
18

19

20
- 21
22

23

_J#708-04 FRI 04:22 PM POLYGON NORTHWEST CO FAX NO. 425 709 6875 P.

adequately compensating the other alter ego whose staff and other
assets have been used;
d. Each alter ego entity treated the assets of the other alter ego
~ entities as its own;
8. The alter ego entities failed to maintain proper or adequate records;
_{.‘ The equitable ownership of the alter ego entities was in the same

person or entity;

g. There was a similarity in the officers, directors and supervising

employees of the alter ego entities;

h. Carrara and Buchan were not adequately capitalized and/or there is |

an absence of substantial assets in both;

I. . The alter ego entities were shells, instruments or conduits for the-

conduct of a single venture or business;
j.  The alter ego entities failed to maintain anmms’ Iengtﬁ relationships

with one another; and

k. ft would be unjust and inequitable 1o allow the alter ego entities o

use their purported separate status as a shield to insulate them

from the liability obligation of Carrara.

47 ‘Hereinafter Cambridge, Polygon, Brentview and -Armadillo shall be

referred to collectively as “Developer Defendants.”

1. JURISDICTION AND VENUE

21 This court has jurisdiction over this matter because the Complex and the

property damage thereto are located within the State of Washington.

COMPLAINT FOR BREACH OF STAF
CONDOMINIUM ACT, BREACH OF IMPLIED FORD FREY COOPER
{l WARRANTY OF HABITABILITY, T o 2100
Il MISREPRESENTATION, FRAUDULENT Sealio WASB T4
CONCEALMENT, BREACH OF FIDUCIARY TELI06ETI9N0 9472066246585

DUTY, AND VIOLATION OF CONSUMER
PROTECTION.-ACT -3

1 CUIENTA\SA 19\247S6WLD COMMLAINT.DOC
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-CONDOMINIUM ACT, BREACH OF IMPLIED

" gip ' yehue is proper-asthe Developer Defendants transact .business in King

Codnty, Washington and have their principal places of business in King County,

Washingtof. -

lll. FIRST CAUSE OF ACTION

 BREACH OF IMPLIED WARRANTY
“UNDER WASHINGTON CONDOMINIUM ACT

37 Pursuant 10"'Section64.34.44570f the Washington, Condominium Act, the

De\f/eloper Defendants impliedly warranted that the units,; common.areas and limited

comr‘ﬁ‘gﬁ' areasin the Corriplex were:suitable for the;ordinary-uses.of real estate of that

’typé In addition, the Developer Defendanis;impliedly; warranted.that the improvements
made &t éoniractad for by the: Developer-Defendants .were-free.from .defective materials
, nd were constructed in accordance: with:seund. .engineering, -and construcuon

standards ‘and-in‘a‘workmanlike mannerin: compliance:-with-then. apphcable law,

3.2 The Developer Defendants breached:theirimplied warranties in that there
ard defects in‘the Complex; including;but:notdimitedite;the:following:
a. A variety of building envelope :defects-and.other deficiencies in
v Blilding ~envelopeicompornients (including: -‘the,.-»,:exterior\,.cladding,}’
© flashing, roof, detks; and windows).and/or their installation;
b. A variety of deficiencies:-at-and droundithe Gomplex grounds; and

ey *-*ffBuuldmg “{Codeand/or other: apphcableqcode violations. -

In addmon there may be other defective conditions:within.the-Complex: that have.yet; to A4

T A R R
N N N ot I

bs discoversd,

3.3 As aconsequence ofthe defects described:above, there has: been water

intfrusion into and through ‘the Bullding envelope; exterior-and interior: b_ulldg_ng-;As,,u_rfapesq...
~have deteriorated. prematurely, and various building compenents and .other property .

'havs been physically damaged, and their useful lives shortened.

COMPLAINT FOR BREACH OF STAFFOP\D FF\EY GOOPBP\

FHOFESSIONAL CDH

WARRANTY OF HABITABILITY,

MISHEPR ESENTATI'N FRAUDULENT .
CONCEALMENT, BHEACH OF FIDUCIARY S
DUTY, AND VIOLATION-OF CONSUMER
PROTECTION ACT -4

K UASH IENTADD 1L 7S BV LD COMALAINT,DRC
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3.4 As a direct and proximate result of the Developer Defendants’ conduct,

the Association -and its unit owners have been damaged in an amount {0 be proven at

trial. Such damage, includes but is not limited to, the cost of correcting the defective |

conditions and repairing the resuitant damage, investigative costs, and the loss of use
and marketability of the units.

3.5 Pursuant to RCW 64.34.455, the Association is entitled'to its attorneys’
fees incurred‘in. seeking repair of the defective conditions and resultant damage and in

prosecuting this action.

1V. SECOND CAUSE OF ACTION
BREACH OF IMPLIED WARRANTY OF HABITABLITY

4,1 Under Washington law, the Developer Defendants impliedly :warranted
that the units, common areas, and limited common areas of the Comblex were

habitable.
42 The Developer Defendants breached this implied warranty of habitability.

"The defects set forth in Paragraph 3.2 are serious and substantial, and severely restrict

the habitability of the units in the Complex,

43 As a direct and proximate result of the 1Deve|opef Defendants’ cohduct,

the Association has been damaged in an -amount to be proven at trial. Such damage,

includes but is not limited 1o, the cost of correcting the defective conditions and repairing

the resultant damage, ,}h;)e;figativé costs, and the loss of use and markstability of the :

units.

V. THIRD CAUSE OF ACTION
‘MISREPRESENTATIONS ‘AND OMISSIONS IN
'PUBLIC OFFERING STATEMENT

‘COMPLAINT FOR BREACH OF

‘CONDOMINIUM ACT, BREACH OF IMPLIED STAFFORD FR‘EY COOPEP\
|| WARRANTY OF HABITABILITY, T Lion e 8 2100

‘MISREPRESENTATION, FRAUDULENT Seame WADBOL 1374

‘CONCEALMENT,‘BREACH OF FIDUCIARY © TRLI206.623:9900 -FAX 206:£24.6885

'DUTY, AND VIOLATION-OF CONSUMER

|| PROTECTION.ACT~5

“UNCLICNT SO 1O 475G\ LD COMALAINT.DOC

5.1 Pursuantto RCW 64.34.405, the Developer Defendants were to provxdeﬁ

I
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57 ROW 64:34.405(3) provides in:pertinent part-that, “The declarant or dealer

.shall be lrable for any mrsrepresentatron contairied in:the public-offering statement.or-for. |. -
any ormission’ of matenal fact therefrom if the: declarant er dealer had-actual-knowledge |.

of the mrsrepresentatron of‘orrilssioti-or; in the exercise of reasonable.care; should.have | . .

known of the misrepresentation or omission.”

53 The Deévisloper Defendants=omittedzinformation from-the .Public Offering

Statemeht-" cORcetring the'defects dlleged-above.

5.4 - The Developer Defendants had actual knowledge, or insthe exercise. of . :

rea'sonable Gare should have krio fofrriation in the Public Offering

amounts necessary to malntaln and reparr the Complex, rncludmglthe amount ;

appropnate to be set asrde tor reserves,

‘admlmstratlvel costs, . including the cost of Iegal servrces and understated th.e”w

) G
. lé Lo : t

! -'-,3‘,.- T _;

s__‘alleged above

AV N ]

R S' ” 'r.,:;"_;.'\- 1 PR

reasonable care should have known that the publrc oﬁerrng statement mtsrepresented

the amount of money necessary o mamtam and reparrvthose areas that the Assocratlon '

has a duty 1o maintain and" repalr, mlsrepresented t'the_ amount of money necessary 10

v

pay administration costs, tncludlng the cost ot legal servlces, and misrepresented the

~amount of money necessary 1o be set. aslde fer reserves to cover sand costs, lncludlng .

|
)

the cost of carrecting the defects alleged above

COMPLAINT FOR BREACH OF
CONDOMINIUM ACT, BREACH OF IMPLIED STAFFORD FREY CO@PEK
WARRANTY:OF HABITABILITY, i .'Tg;;";f"”"“ epncaniriop
MISREPRESENTATION:FRAUDULENT o sk
CONCEALMENT, BREACHOF FIDUCIARY " . " mistes G2 S
DUTY, AND VIOLATION OF CONSUMER B
PROTECTION ACT - 6 o

Ul UNCHENTE\SD 12476 U\PLD COMPLAINT.DOS

'ate. amount to be set asrde for reserves to cover sald costs, tncludlng the costs

Ty

"
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58 As a direct and proximate result of the conduct by the Developer '

Defendants, the Association has been damaged in an amount to be proven at trial, plus
prejudgment interest, at a rate of twelve percent (12%) per annum.

~VI. FOURTH CAUSE OF ACTION
FRAUDULENT CONCEALMENT

6.1 The "Déveloper Defendants were the sellers of the units at the Complex.

6.2 The Developer Defendants omitted information from the marketing

materials and purchase agreements concarning the defects alleged above.

63 The defects substantially reduce the Complex’ value and were unknown to

the Association members at the time of purchase.

6.4 The Developer Defendants had actual knowledge of the defects alleged

above,

8.5 As a direct and proximate result of the conduct by the .Develober

Defendants, the Association has been damaged in an amount to be proven at trial

VIl FIFTH CAUSE OF ACTION
BREACH OF FIDUCIARY DUTY

74  The Association has the responsibility, pursuant to the Declaration and the

Washington Condominium Act, to maintain, Tepair and replace the common elements of

the condominium. Pursuant to the Declaration, the Asso'c‘iation -also has the duty‘to“

“repair, replace or festore damage to any pant of the condominium,

7.2  Fora period of time the Developer Defendants controlled the Association.

and had the dutyto cause the Association to act in a reasonable and prudent manner

and in the best interasts of ths unit .owners to correct the defective conditions and to

cause the on-gomg damage to the Complex to be repaired.

73 The Developer Defendants ‘breached their fiduciary ‘duties to thef |

Association and the unit owners by ailing to cause the correction of the defectwe‘j

COMPLAINT FOR BREACH OF ;
CONDOMINIUM ACT, BREACH OF IMPLIED STAFFORD FREY COOPEP\ ~
|| WARRANTY OF HABITABILITY, T oot S 3t00. |
‘MISREPRESENTATION, FRAUD ULENT ‘Seania WA 98101.1374
|l CONCEALMENT, BREACH OF FIDUCIARY “TEL 206,623,900 FA 206524, 6485

DUTY, -AND VIOLATION OF CONSUMER

1| PROTECTION.ACT~7
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‘marketability .of the '_,u:nn,e,‘

'the"' Association has been damaged:i

COMPLAINT FORBREACH OF "
CONDOMINIUM ACT, BREACH OF IMPLIED. STAF F'R‘D FR,EY CPEP‘*

‘DUTY, AND VIOLATION OF CONSUMER
| PROTECTION-ACT -8

1 UACUILNTE\DB {247 SEWLD COMPLAINT.DOC

condi{i‘gzml\i’rler“?"'the;';;repair\ of the resulting damage :to" the-Gomplex :and/or -by. failing to

prox?id'emadgﬁuéie":r"'e‘e'ei‘r’"\"/efé in the Association's budget-for the: correction.of defective, |-

condmons and the repair of the damage-to-the‘Complex:-» & sis. <

7.4  As a direct and proxlmate result ef the Developer Defendants’ conduct

the Assocranon has. been damaged |n an amount to be p:roven at trral Such damages

mclude but, are_not limited to, the cost of correctrng the defectxve condltlons and

.,.r

repamng the resultant damage‘

VII. SlXTH CAUSE OF ACTIQN o ghan T
VIOLATION OF CONSUMER ‘PROTECTION ACT:~ s

gqte AsTget forth aboveyvthe Developer Defendants ;erm.gageciegln., --ynfair;.f%!“d

lnvest' atrve costs and the loss of use and

deceptive acts or practices in the conduct of trade or commerce which affect the public |

interest TH8 cofidct'of the!DeveloperDefendants violated RCW 19.86.020.,;

8.2 A& & directiand proximate; result of-the Developer Defendants’. conduct, | .

> proven, at trial Such damages

rnclude .but are, not‘_hmrted to, the cost f correctmg. -the 'defectrve condmons and

repainng :thek,:‘_dresultant damage mvestrgatrve "costs and *the loss of use and-

O

marketabrh’ty of the umts
83

Sy egg g

Pursuant to RCW 19 86 090 _‘ the Assocratlon and each of the purchasers _

rrEE ey i (]r

PRAYER FOH RELIEFW o

The Assocratlon requests the followmg rehef agamst the Developer Defendarits:

C'G%ﬁm(.sr.._.r

WARRANTY.QF . HABITABILITY
MISREPRESENTATION, FRAUDULENT
CONCEALMENT, BREACH OF FIDUCIARY

N For Judgment against the Developer Defendants on the Assocratrons

[
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2, For an award of damages against the Developer Defendants in an amount

to be proven at trial, Such damages include, but are not limited to, the cost of correcting

| the defective conditions and repairing the resultant damage, investigative costs, loss of

"use and marketability of the units, and attorneys’ fees and costs incurred by the

Association in seeking repair of the defective condition.s and resultant damage and in

prosecuting this action.

3. For such other and further relief as the court deems just and equitable.

. —~
DATED this £222 day of _Dwaﬁ_ 2003,

STAFFORD FREY COOPER

i -
David J. Onsager, WSBA #21806 (
Scott Bissell, WSBA # 26416

Attorneys for Plaintiff
Cambridge Townhomes Homeowners Association

COMPLAINT FOR BREACH OF P p—— —
CONDOMINIUM ACT, BREACH OF IMPLIED ASmgo‘Rp 3 RF‘X COOPER .
WARRANTY OF HABITABILITY, i
|| MISREPRESENTATION, FRAUDULENT . : Seanie WA 951011374
| CONCEALMENT, BREACH OF FIDUCIARY T 206.623.9900 -Fax206.621 4RB

{| ‘DUTY, AND VIOLATION OF:CONSUMER

‘PROTECTION.-ACT -9

1 -orcuENLEB) IN\24 756\ D COMPLAINT.DOC
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CAMBRIDGE TOWNHOMES | No. '03-2-12717-5 SEA
HOMEOWNERS ASSOCIATION, a :
Washington corporation, .| STIPULATED MOTION AND
v ORDER FOR DISMISSAL OF
Plaintiff, ALL PLAINTIFF'S CLAIMS
V. . (PRCROSED)

. CAMBRIDGE TOWNHOMES, L1C, a '
Washington limited liability company; ACTION REQUIRED
POLYGON NORTHWEST COMPANY, a CLERKS
Washington general partnership;

BRENTVIEW, INC., a Washington
corporation and general partner;
ARMADILLO INVESTMENTS, a
Washington general partnership and
general partner,
Defendants.
‘STIPULATION

STIPULATED MOTION AND ORDER T pre "-
|| DISMISSING CLAIMS -1 | Sm?:’qjim Cﬂ?_OPER‘
[ SHmocemre e s ST TEPORARY ST PLTIOLXTPLD " 501 Union Street Gulle 3100

"FILED

MG COUNTY WASRINGTOR :
s o e KING COUNTY, WASHINGTON
AL JUL 27 2004
DEPARTMENT OF
QUDICIAL ADMINISTRATION

SUPERIOR COURT OF WASHINGTON IN AND FOR KING COUNTY

COME NOW Plainif CAMBRIDGE TOWNHOMES HOMEOWNERS
ASSOCIATION .and the :above-captioned Defendants in this matter, and hereby jointly

move the Court for an order dismissing all of Plaintii's cleims in #is case, asthe |

stipulating parties have reached a setifement.

ORIGINAL =it
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CLTTLE. W

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

CAMBRIDGE TOWNHOMES, LLC, a
Washington limited liability company; _ , )
POLYGON NORTHWEST COMPANY, a f\ﬁs #2~38551~ 1 KNT
Washington general partnership,

COMPLAINT

Plaintiff(s),
V.

GERALD UTLEY D/B/A PJ INTERPRIZE, a
Washington.sole proprietorship; P.J.
INTERPRIZE, INC., a Washington
corporation as successor-in-interest to
GERALD UTLEY D/B/A PJ INTERPRIZE,

- Defendant(s).

COME NOW CAMBRIDGE TOWNHOMES, LLC, a Washington limited liability company
and POLYGON NORTHWEST COMPANY, a Washington general partnership (hereinafter
collectively teferred to as “Plaintiffs”), by ‘and ‘through their attorneys the law firm -of Preg,

O'Donnell & -Gillett, -and hereby allege and plead the following Complaint against the

defendants:
‘,':"i‘ ‘Ir ,:‘ ol \‘i:;‘ BT ;g . } 'i
i - PR i F
COMPLAINT 1 PREGO'DONNELL & GILLETT rLLC
10136-0004 :20853:dsc "1800 NINTH A VENUE, SUITE 1500

‘SEATTLE, WASHINGTON 981011340

O R ‘ G ! N »/-"l " TELEPHONE: (206) 2871775 ~FACSIMILE: (206).287:9113
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I, PARTIES

1.1 Plaintif CAMBRIDGE TOWNHOMES, LLC is a Washington limited liability
company authorized fo do business in the State of Washington. Plaintiff CAMBRIDGE
TOWNHOMES LLC hasbaid a" taxes and fees and is authorized fo bring this action.

4.2  -Plaintff POLYGON NORTHWEST COMPANY is a Washington general
partnership authorized to do business in the State of Washington. Plaintiff POLYGON
NORTHWEST COMPANY has paid all taxes and fees and is authorized to bring this action.

1.3 Defendant GERALD UTLEY D/B/A P.J. INTERPRIZE (hereinafter “P.J.
Interprize”) is a sole proprietorship daing business in Washington State. At all times material to
this action, P.J. Interprize was a licensed confractor doing business in King County,
Washington. .

| 4.4 ‘Defendant P.J. INTERPRIZE, INC. is a corporation formed under the laws of the
State .of Washington. At all times material to this action, P.J. Interprize, Inc. was a licensed
contractor doing business in King County, Washington.
1. JURISDICTION AND VENUE

21 “This Cour’t has jurisdiction over the pariies to this action, as well as the subject
matter thereof, as the Cambridge Townhomes Condominiurﬁ construction project which is the
subject matier of this lawsuit was built in King County, Washington.

22 Venue is proper within King County.
" . FACTS

3.1 ‘Plaintiffs were the developers and general contractors of @ condominium project .

called the Cambridge Townhomes Condominium project (hereinafter “Cambridge ‘project” or

simply “the Project”). The Cambridge project is comprised of forty ‘multi-unit buildings, and was

constructed in ‘three phases from late 1997 through mid-2000. Phase | was comprised of

COMPLAINT -2 PREG O'DONNELL & GILLETT rLLC
101:36-0004 :20853.doc 1800 NINTH AVENUE, SUITE 1500
" SEATTLE,"WASHINGTON '98101-1340
“TELEPHONE: (206):287-1775 - FACSIMILE: (206)287-91 13
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Alexpert: Mri:Mark-Jobe:s:

buildings numbered 1 —10. Phase |}:was-comprised of buildings numbered 11— 31. Phaselll

i was -comprised of buildings numbered 32 —4i: s

o 3.2 Pursuant-to the Washington Condominium Act,-.an Association was fo_rméjd at

the Cambridge‘:proje.ct called ‘the . Cam'irarr'idge;fl'f ownhomes . Homeowners ;.As_sociation.,(ihe

A{{*HOA™). -+

33 :"‘;Subsequem to: the completion -of the.:project, the HOA brought to Rglygfbﬁ"s

attention-claims of construction.deficiencies:. In.cooperation with the:HOA;-Polygon. comd_uct'__éd"a

1| thorough-investigation; of the claimed. construction: deficiencies. with. the-assistance of a nétht‘r‘-él

10 3.4 -Mrdobe prepared asreport to: Po!ygon and-the HOA .which set forth-his opmlons
; 1 regarding various problems with the construction of the project. Mr. Jobe's:report. ;dentlfled
1.3:4, problems: with the:installation. of the siding;:framing, windows, decks;deck :rails,.deck coatlngs,-

insulation; and: concrete;-as well as‘otherareas spelled out-inigreater detajl-in -his-report. .-

3.5 Polygon contacted the; pnnmpals of -various;:subgontractors.whose..work was‘

implicated by the expert reports'referenced:hereinabove, Including defendant Gerald Utley, and“'“

s(tsaught their: participation. in aneffortdg resolvedthe :HOA': clalms:-without:litigatior, Several of

- 17\ the: subcontractors:employed;experts:who: conducted-their:own independent Inspections gf the
18 Project. UM e s e e e e L L
e 3.6 Defendants hired Construction, Defects :Gonsulting: (CDE):to participate in??‘hé:‘
20 Jlinvestigation of the Cambridge project:“GIG performed over.a hundred openings at the project:
21 -las partofitsinspection.... - .. o e
22 |l - 37 Polygon's-initial-efforts to resolve the claims by 'the‘fHQAt-withQut.l,i.tigatigmgvz}ére’
23:(| unsuccessful; and: the-HOA-flled sult-before this. Court-on December 22, 2003 under cause
'24; |\number-03-2-12717-6SEA.
25 - - )
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3.8 Polygon -continued to seek -assistance from certain subcontractor
representatives, including Gerald Utley, in settling the claims by the HOA. Although some of the
subcontractors engaged in discussions regarding the claims, no settlements of claims against
any of the subcontractors were reached prior to Polygon’s settlement with the HOA. '

3.9  Shortly after the HOA filed their Complaint, plaintiffs were able to resolve the
HOA's claims against them. A settlement agreement has been signed between the HOA and
plaintiffs herein resolving all claims of construction deficiencies at the Cambridge project.

310 The settlement entered into between the HOA and plaintiffs herein renders
plaintiffs’ fiability to the HOA fixed as of the date of that settlement agreement. Plaintiffs are
entitied to seek damages from Gerald Utley d/b/a PJ Interprize, and PJ Interprize, Inc. (as a
successor-in-interest) for that portion of the settlement with the HOA that relates o the work
perfprmed by Gerald Utley d/b/a PJ Interprize, including plaintiffs’ fees and costs in defending
the HOA's claims, as well as plaintiffs’ fees and costs in bursuing the instant action.

IV. FACTS RELATING TO THE “CAMBRIDGE I’ LITIGATION
' 41 On March 24, 2004, the plainﬁffs herein filed :a separate lawsuit naming various
subcontract_or entities as defendants, King County Superior Court Cause .No. 04-2-06304-3
SEA. This earlier fitigation will be referred to herein as “Cambridge 1.” The Cambridge | lawsuit
was initially ‘assigned 1o the Honorable .Judge Julie ‘Spector. Defendant in ’Cambﬁage'l PJ
Interprize, Inc. filed an Affidavit of ‘Prejudice against Judge Spector, after which the Cambridge |
case was transferred to the Honorablé Judge Charles Mertel.

4.2 In the Cambridge | Complaint, Cambridge Townhomes LLC and Polygon -
Northwest Company made ‘the following allegation against named defendant PJ Interprize, Inc.:

*11.3 PJ Interprize signed an Agreement of Subcontract for the Cambridge

“Townhomes project on or about August 26, 1998. ..."
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. The Agreement of Subcontract referenced perained:-to work:.at “Phase I’ of the

|| Cambridge:project. -

: -.: 4.3 . Inits:Answer and Third Party Gompilaint to the: Cambridge | Complaint, defendant
therein PJ Intérprize, inc. responded as follows to that allegation: -
- “41.3 ' In answer te‘»paragra‘phﬂ11.3-*of theComplaint; Befendant-[PJ Interprize, inc,]
L sivt -admitsothat it-signedsa: document=entitied-'Project Agreement- of: Subcontraet"daied
AUgUSE26,71998: 0 i e e

. iAs:noted above; the 'ProjectiAgreemerit of Subcontract” referenced in paragraph 11.3 of

s [HPJ Interprize; Inc’s:Answer:pértainedito.Phase u;'of"ftheccamb"r_idgé:’:project;: R P T

.l ddiraContrary to the-admission inits Ahswer;:PJ Interprize;:inc. later filed:pleadings in

|| Cambridgei:whichiindicated that- it did:notssign-the:'Project; Agre‘em‘.eﬁt;:.oﬁ:-—S:ubcqntna,c:t’--.;daftfed

{[August 26,: 1998.. RJ:Interprize:Inc: argued:in-motions filed:in:‘Cambridge | that the entity th'iLCh

signed the "'Project ’Agreemenit of :Subcontract!-dated August:26, 1998.:was actually -;-the.-'-sjélé'

proprietorship;Gérald Utley.d/b/aiPdinterprizes « - i D Wa posd 27 o

Jovsie 48 Pd«interprize; +nci-filed:a«Third Party. Complaint:in Cambridge | .against stib-

“I'subcoritractorsite-Rd entities. who'had: performed work at the:Gambridge:project. e i

“4i6= i itsT Third «Party:«Complaint::in - Cambiidge: I} -PJ.<Interprize; - lnczwz'sued‘.asﬁb- '

‘|['subgontractors: to:PdJ-entities who-had performed :work-onPhases ll..and“llln_aat;:.the':xCambridvée* '

‘project. TN B IR Y o P e L EOSRNE

4.7  PJ Interprize, -lnc-r:su‘ed.egsub4§bb.q_ontractors-azvvia-ﬁ Its!i Third.- Party:: Gemplaint .in’

/|l Cambridge 1-who had -only-pérformed: work orisPhasé 1l at:the Cambridge project, despite ?iPJ"

interprize;~Inc.’s arguments in-:Cambridge: I-that-PJ-Iinterprize; -Inc. had not performed work: 6n
‘Phasell. B N ; ‘

48  AspartofaResponse to.a Summary Judgment Motion: filed by PJ Interprize, inc. -
during Cambridge 1, Cambridge Townhomes-LLC -and Polygon Northwest Company requested
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the.vabi!ity 1o (a) add Gerald Utley d/b/a PJ Interprize “the sole proprietorship” as a party or (b) to
assert allegations that PJ Interprize, Inc. bore successor liability for damages refated to work
performed by Gerald Utley d/b/a PJ Interprize “the sole proprietorship.” Those requests were
not-ruled on by the Court during the hearing on PJ !nterprfzé,,lnd.’s Summary Judgment Motioﬁ.

4.9  Cambridge Townhomes LLC and Polygon Northwest Company then filed a
Motion to Add Geraid Utley d/b/a PJ Interprize in Cambridge . That Motion was denied.

4.10  During Cambridge | the subcontractor defendants therein .ﬁled a Motion for
Summary Judgment concerning the indemni.ty claims pled against them in that action. That
Motlon was granted, dismissing the indemnity claims against the subcontractor defendants in
Cambridge 1. The dismissal of those indemnity clavims from Cambridge | is cumrently pending an
appeal filed by Cambridge Townhomes LLC and Polygon Nort'hwest Company.

V. FACTS RELATING TC THE PJ INTERPRIZE ENTITIES

51 Gerald Utley d/b/a P.J. Interprize was a sole propﬁetorship, at all times relevant
to this action doing business in King County. Gerald Utley d/b/a P.J. Interprize installed siding
and certain related materials at the Cambridge project. |

5.2  Gerald Utley d/b/a P.J. Interprize signed a Master Agreement with Polygon which
applied to all projects on which Gerald Utiey d/b/a P.J. Interprize performed work for Polygon.
That Master Agreement contained :a number of contractual provisions which applied to Gerald
Utley d/b/a’P.J. Interprize’s work at the Cambridge project.

5.3  Gerald Utley d/b/a P.J. Interprize signed .an Agreement of Subcontract for the
Cambridge Townhomes project on or about August 26, 1998 wherein Gerald Utley d/bla PJ
Interprize agreed to perform siding installation and related work -at Phase 1l of the Cambridge |
project. That Agreement of Subcontract incorporated by Teference ‘the ‘provisions of the Master

Agreement between Polygon and Gerald Utlsy d/b/a P.J. interprize.
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Al plaintiffs.as addutu@nal insureds;under Gerald: Utley d/b/a‘Pl:iriterprize’s insurancespolicy:
10

-;ma.tﬁrials\;tcnbuildmgs‘-i,nfahas,eXQ'sat.rthe:- Camibridge project:. - s o e

1

| same were:fully.set-forth-herein. .-~ .

~ 8:4. . In:addition to.the work referenced ‘above, Gerald:Utley.d/b/a P.J. Interprize. also

performed. certain work on. Phase: |- of the Cambridge.- project pursuant. :to =‘varibus'-:‘-0hahg-e

| Orders.

5.5 .. The Master Agreement-between Polygon and Gerald Utley d/b/a"PJ Flnt‘eﬁp'riz;a
required Gerald- Utley d/b/a-P.J. Interprize to defend,-indemnify and-hold Polygon harmiess from

any and-all claims;:demands, :losses*and: liabilities: rélatéd ' in any ‘way :toswork: performed by

|| Geraid:Utley.d/b/a P.J::Interprize for Polygon: ..

-5.6 ...+ The-Master-Agreement-also: required: Gerald -Utley-d/bfa P.J:-Interprize to- name'

; 8.7;rvrPud: Interprize, -Inc.-was:-a: corporation’ formed - under-the laws of thes State of'
Washington, at.allitimes relevantto:this;action:doing-business:in King:County.:’ P:J. lnterpr;ze, '

Inc. installed siding ; anidicertain’related: materials -t ‘the :Cambridge project. One of the

|| principals. in the formation of Pd Interprize; Inc: was-Gerald: Wtiéy. : =i - i 5
140

+:5:8. . Pud:Anterprize; Inc+also:-signeda-Mastér sAgreement with Pélygon: i F’J

Interprize, Inc. signed an Agreement of::'Subepn_t,raet:*efor".thel‘Oambridger‘f"‘ﬁownh'omés\*‘fprojecztSn'j;

; ;gr;\‘,;abggﬁgé\priiﬁza il 999;:mlg\erein_@-ﬂzd.rs.‘lmemﬁize;:.,Ssm;cf;».?agreéd;etcsé‘xi‘ns;au-“is‘idingﬁénd cértain relatéd"

VI ,EIRS.,E["GAU,..SE»';OE-%«AQIIQN%AGAINS’?I'.’DEFE-NE!ANMGE-RALD-fUTrbEYJDIB/A"?PH e
INTERPRIZE-~BREACH;OF CONFRAGT+ =+ . "
. 8.1, - Plaintiffs incorporate:by-reference:paragrephs: #:1 ~5.8;:above, as though .thé 1

TR abole

: 6.2 . The report issued byneutral expert Mark:Jobe 'shows:that some or all of the work
performed by. Gerald -Utley d/b/a PJ-Interprize was performed-in violation ofiapplicable building , .

codes, manufacturers' specifications and/or industry standards. -
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6.3 The violation of applicable building codes, manufacturers' specifications and/or
industry standards constituted not only breaches of the implied warrantiés created‘b_y the
Washington Condominium Act, but also constitute breaches of the contract between Gerald
Utley d/b/a PJ Interprize and plaintiffs.

6.4  Gerald Utley d/b/a PJ interprize has breached its contract with plaintiffs by failing
to perform the work of its Subcontract Agreement in accordance with the terms of the
Subcontract Agreement and the Master Agreement. This breach has caused plaintiffs damages
in an amount to be proven at trial.

6.5 Pursuant to the terms of the Subcontract Agreement and Master Agreement,
plaintiffs are entitled to an award of all attorneys’ fees and costs against Gerald Utley d/b/a PJ
Interprize.

Vil. SECOND CAUSE OF ACTION AGAINST DEFENDANT GERALD UTLEY D/B/A PJ
INTERPRIZE ~ CONTRACGTUAL INDEMNITY

71 Plaintiffs incorporate by reference paragraphs 1.1 — 6.5, above, aé though the
same were fully set forth herein.

7.2  Gerald Utiey d/b/a PJ Interprize agreed by contract to defend, indemnify and hold
plaintiffs harmiess from any and all claims, demands, losses and liabilities related in any way to
work performed by Gerald Utiey d/bfa PJ Interprize for plaintiffs.

7.3 Plaintifis have settled ciaims relating to work improperly performed by Gerald
Utiey d/b/a PJ Interprize at the Cambridge project. Gerald Utley d/b/a PJ Interprize is obligated
to fully indemnify plaintiffs for all sums-expended to:settle “claims, losses or liabilities” that-are in |
any way related 1o Gerald Utley d/bfa PJ Interprize’s work.

7.4  Plaintiffs should be awarded a sum sufficient to fully indemnify them for damages

related to-work petformed by Gerald Utley d/b/a-PJ Interprize which were paid in the setflement
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+[lInterprizeperformed work-at Cambridge:- -

~Nsiding instalfation.: -+ et el s s b e g

proprietorship:Gerald Utley d/blaiPdinterprizes:. . oeedine™ o7 bogmi e

Ireached with the HOA, costs and expenses related to:that settlement,.and any and all costs and

fees related to this action,-including .all-attorneys' fees: R TR
Vil: FIRST CAUSE OF ACTION AGAINST DEFENDANT PJ INFERPRIZE, INC. «
SUCCESSOR LIABILITY FOR ALL CLAIMS AGAINST-GERALD UTLEY D/B/A Pd

e . . ' INTERPRIZE

+8:1 - Plaintiffs incorporate by reference paragraphs: 1:1-— 7.4; -aboveé, as-though: the

same were:fully setforth herein.. .~ -« - wnns o e v

8.2 Gerald Utley was 2 principal of Gerald Wtley: d/b/a .PJ: Interprize, a sole”

s[proprietorship:is s o

8.3 ,s-sGenéld'Utl_ey was also:a-principal of PJ Interprize; incs;:a Washingten. comoratjcj);n. |

8.4  Both Gerald Utley d/b/a PJ Interprize and PJ Interprize, Inc. perfom_éd;workg.fat' |
the Cambridge project: - 3 ASLE T L g

85  PJ Interpiize; Inc. petforified ‘work.at Camibiidge ‘fter Gerald Utley dibla Py

8.6 Both Gerald Utley d/b/a PJ Interprize and PJ Inte‘rpriZei,;-"In’cz'ﬂ‘der;ivednincomes:frofn' |

Ut L0

{l o 87 -~ Gerald Utley shifted his formeof-doingsbusiness:4rom.a-sdle proprietarship to'a -

corporaﬁon' R TN PN R R EE A e e s e oy

. 8.8+ P Interprize; ainciswas, inrfact, ‘merely «a inew-corporate . form for the sole -

{

C B9 sSince P Interprize, Inc. was, in‘fact;smerely a new corporateiform forithe :so_'lé il

proprietorship Gerald Utley d/bfa PJ Interprize, PJ Interprize; Inc.:was: a*mere-continuation” of

1| Gerald Utley dib/a PJrinterprize :and assumed all of the. ligbilities of ‘Gerald Utley d/b/a Py

Ariterprize.
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8,10  As an alternative theory of recovery, plaintiffs aésert that PJ Interprize, Inc. bears

any and all liability for any -and all damages awarded against Gerald Utley d/b/a PJ Interprize in

this matter.
' PRAYER FOR RELIEF

WHEREFORE, plaintiffs pray that judgment be entered as follows:

A Awarding plaintiffs damages in an amount to be proven at trial, to the extent that
plaintiffs are reimbursed for all costs incurred in their defense and settlement of that portion of
the underlying claims by the HOA that relate to work performed by Gerald Utley dib/a PJ
Interprize and/or PJ Interprize, Inc. as successor-in-interest, as well as plaintﬁfﬁ’ own attorneys’
fees, expert fees, costs, home office expenses, and any and all other damages available under

the law such that plaintiffs are fully and completely indemnified,

B. Such other and further relief as this Court deems fair, just and equitable..

DATED this lff day of November, 2005.
PREG O'DON : N PLLC

._B; '
. 8 W. Daly,
',/f/\‘/l\égfzzems/ /

Mark F. O'Donnell,”

WSBA 13606
Attorneys for:Plaintiffs Cambridge Townhomes,
LLC and Polygon Northwest Company
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Eileen I. McKillop, WSBA 21602
orneys for Respondent P.J. Interprize, Inc.
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The undersigned certifies under penalty of perjury under the
laws of the State of Washington that on Friday, September 22,

20086, the undersigned caused to be served via ABC Messenger a
copy of:

1. Brief of Respondent P.J. Interprize, Inc., and,

2. Declaration of Service.

Directed to the following entities/individuals:

COUNSEL FOR APPELLANT CAMBRIDGE TOWNHOMES,
LLC/POLYGON NORTHWEST COMPANY:

Jerret E. Sale, Esq. '

Deborah L. Carstens, Esq.

Bullivant Houser Bailey PC

1601 Fifth Avenue, Suite 2300

Seattle, WA 98101-1618

COUNSEL FOR APPELLANT CAMBRIDGE TOWNHOMES,
LLC/POLYGON NORTHWEST COMPANY:

Gregory P. Turner, Esq.

Lee Smart Cook Martin & Patterson, P.S., Inc.

701 Pike Street, Suite 1800

Seattle, WA 98101-3929

‘Court of Appeals, Division |
One Union Square

600 University Street
Seattle, WA 98101

Signed this /72/)496 day of September 2006, at Seattle,

Washington.

Vicki Milbrad




